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The Relation of Interstate Commerce Commis- 
sion Practice To Other Administrative 
Proceedings*—II 


By CLARENCE A. MILLER, 


Vice President and General Counsel, 
The American Short Line Railroad Association; 
Immediate Past President, Association of Interstate 
Commerce Commission Practitioners 


VII 
HOW THE INTERSTATE COMMERCE COMMISSION FUNCTIONS 


OR the first twenty years of its existence the Commission’s organiza- 

tion was simple. Beginning in 1906, and continuing to the present, 
Congress has been giving it new duties to perform and new responsibili- 
ties to assume.15? Changes in its organization and in the manner of 
doing its work have kept pace with the constantly changing conditions, 
but, of necessity, have had to be kept within limitations imposed by law. 
The Commission has proved its ability to so shape its organization as to 
meet not only current needs but anticipated demands as well. 

The Commissioners, having the responsibility for the efficient func- 
tioning of the Commission, have been reluctant to delegate authority to 
individual Commissioners or to subordinates so far as final decisions 
are concerned, even where authorized by law. A simple organization 
with centralized responsibility has been its goal. 

For the most part the Commission functions through ‘‘Divisions’’ 
with certain purely administrative matters being handled by commit- 
tees.°3 In exceptional instances statutes have required action by the 
entire Commission '4 or have specified that the Division be composed of 
more than the usual number—three.1®5 Where necessary, members of 





*Continued from December, 1939 issue, pages 95-116. , : 

152 By reason of its excellent record, Congress has frequently imposed duties 
upon the Commission quite outside of the field of regulation of interstate commerce, 
among which may be listed: (1) the determination of rates of pay for transportation 
of the mail. U. S. v. Griffin, 303 U. S. 220, 58 Sup. Ct. 601, 82 L. ed. 555 (1938); 
(2) the certification of amounts due under §§ 204 and 209 of the Transportation Act, 
1920. Butte, A.& P. Ry. Co. v. U. S., 290 U.S. 127, 54 Sup. Ct. 108, 78 L. ed. 222 
(1933) and Great Northern R. Co. v. U. S., 277 U. S. 172, 48 Sup. Ct. 466, 72 L. ed. 
838 (1928); (3) the determination of whether electric lines are subject to the Railway 
Labor Act, the Railroad Retirement Act, the Carriers’ Taxing Act, and the Railroad 
Unemployment Insurance Act. Shields v. Utah Idabo Central R. Co., 83 L. ed. (adv. 
op) pind c1928), Conlon, J. C. C. Control of Electric Railways, 7 Geo. Wash. L. Rev. 

153 For details, see 6 I. C. C. P. Jour. 558-567 (1939). See, also, Aitchison, The 
Reorganized Interstate Commerce Commission, 6 1. C. C. P. Jour. 666-678 (1939). 

154 Chandler Act of July 28, 1939, Public Law 242—76th Cong. 

155 The Act of August 9, 1917, 40 Stat. 270, required not less than five mem- 
bers of the Commission (then a majority) to act in all proceedings under the Valua- 
tion Act of 1913, 37 Stat. 701. This provision was repealed by $432 of the Transpor- 
tation Act, 1920, 41 Stat. 493. 
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Divisions may be substituted, so that any Division is always capable of 
functioning. The Commission is thus a ‘‘going concern’’ the year 
around. 

Congress has been content to leave to the Commission the details of 
its organization. Pending legislation calls for no major changes. 

As presently organized, the Commission has five Divisions," each 
with three regular members. 

The Commission selects its own Chairman—now for a term of three 
years. 158 

The administrative conduct of Bureaus is now supervised by indi- 
vidual commissioners. 

The Commission has no public relations officer or publicity depart- 
ment, either in direct or camouflaged form. It has a long standing rule 
that when documents are ready for publication they are given out by 
being silently laid on the press table.15® No self-laudatory ‘‘ handouts” 
emanate from the Commission. 


Vill 


CASES REQUIRING INITIAL ACTION BY THE INTERSTATE 
COMMERCE COMMISSION 


The lawyer with a case arising under the Interstate Commerce Act, 
or the related Acts administered by the Interstate Commerce Commis- 
sion, must determine whether he may go directly to the courts, or whether 
the initial jurisdiction lies in the Interstate Commerce Commission. 

It has been judicially determined that preliminary resort to the 
Interstate Commerce Commission must be had in the following instances: 


156S, 2009, 76th Cong., Ist Sess., now in conference. 

157 These may be briefly described as follows: 

Division One, headed by the Chairman, has jurisdiction of the principal admin- 
istrative and business tasks of the Commission. 

Division Two is a “rate” Division, with the major technical duties in connection 
therewith, and the valuation work. 

Division Three is also a “rate” Division, but also has jurisdiction of service 
matters and various miscellaneous controversies. 

Division Four deals with general “finance” matters, such as reorganizations, cer- 
tificates of public convenience and necessity, securities issues, etc. 

Division Five has the major problems relating to the regulation of motor car- 


ers. 

158 From 1887 to 1910 it was the policy of the Commission to elect a Chairman 
who continued to serve as such until the expiration of his office as Commissioner. 
With a few exceptions, the designation of a Commissioner as Chairman has, from 
1911 to July 1, 1939, been in yearly rotation, according to relative seniority in ser- 
vice. 5 Geo. Wash. L. Rev. 580, 589-90 (1937). With respect to the increased respon- 
sibilities and length of tenure for the Chairman, see Aitchison, supra note 153, pp. 
677-78 (1939). There the present Chairman, Joseph B. Eastman, is described as “a 
man with no politics, nor wife, nor child, no pride of purse or this world’s show— 
merely a courageous man devoted to the public service, with the widest of exper- 
ience and sound talents, universally respected and loved for both his friends and 
enemies, the possessor of an insatiable appetite for work, and a slave to duty.” 
159 Aitchison, supra note 153. 
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1. Whenever a rate, rule, or practice is attacked as unreasonable or 
unjustly discriminatory. 

2. Whenever the reasonableness of a joint rate is attacked.1®1 

3. Where reparation is sought for unjust divisions of a through 
rate in the past.?® 

4, Where the application of a tariff in a particular case becomes one 
involving issues essentially of fact requiring interpretation of technical 
words or phrases.!® 

5. Where redress is sought for discriminations practiced by car- 
riers.1®4 ¢ 

It has likewise been judicially determined that preliminary resort to 
the Interstate Commerce Commission is not necessary in the following 
situations : 

1, Where there is involved only the construction of a tariff or 
schedule, so as to determine what rate applied to the shipment in con- 
troversy.!® 

2. Where the issue is whether a shipper has so complied with tariff 
provisions as to entitle him to the benefit of tariff privileges, such as 
milling-in-transit.1® 

3. Actions for overcharges or undercharges involving no questions 
of administrative discretion.'* 

It is now settled that questions essentially of fact and those involv- 
ing the exercise of administrative discretion which are within the juris- 
diction of the Interstate Commerce Commission are primarily within its 
exclusive jurisdiction, and a remedy must be there sought before the 
jurisdiction of the courts may be invoked.?® 


160 Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. 
Ct. 350, L. ed. 553 (1907); Texas & Pacific Ry. Co. v. American Tie & Lumber Co., 
234 U. S. 138, 34 Sup. Ct. 885, 58 L. ed. 1255 (1914); Pennsylvania R. Co. v. Puritan 
Coal Mining Co., 237 U. S. 121, 35 Sup. Ct. 484, 59 L. ed. 867 (1915); Pennsylvania 
R. Co. v. Clark Bros. Coal Mining Co., 238 U. S. 456, 35 Sup. Ct. 896, 59 L. ed. 1406 
(1915); Northern Pacific Ry. Co. v. Solum, 247 U. S. 477, 38 Sup. Ct. 550, 62 L. ed. 
1221 (1918): Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 285, 42 
Sup. Ct. 477, 66 L. ed. 943. 

161 Orient Divisions Case (U. S. v. Abilene & S. R. Co.), 265 U. S. 274. 44 
Sup. Ct. 565, 68 L. ed. 1016 (1924); Manufacturers’ Ry. Co. v. U. S., 246 U. S. 457, 38 
Sup. Ct. 383, 62 L. ed. 831 (1918). 

162 Backus-Brooks Co. v. Northern P. Ry. Co., 21 F. (2d), 4 (C. C. A. 8th, 1927), 
certiorari denied, 275 U. S. 562, 48 Sup. Ct. 120, 72 L. ed. 427 (1927). 

163 Great Northern Ry. v. Merchants’ Elevator Co., 259 U. S. 285, 42 Sup. Ct. 
477, 66 L. ed. 943 (1922); Texas & Pacific a Co. v. American Tie & Lumber Co., 
234 U. S. 138, 34 Sup. Ct. 885, 58 L. ed. 1255 (1914). 

- bon Visiay: Pacific & Arctic R. & Nav. Co., 228 U. S. 87, 33 Sup. St. 443, 57 L. 
¥, ; 

165 Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 35 Sup. Ct. 
484, 59 L. ed. 867 (1915); Pennsylvnia R. Co. v. Sonman Shaft Coal Co., 242 U. S. 
120, 37 Sup. Ct. 46, 61 L. ed. 188 (1916). 

166 Carson Lbr. Co. v. St. Louis & S. F. R. Co., 209 Fed. 191, 126 C. C. A. 139 
(C.C. A. 8th, 1913). 

167 Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 285, 42 Sup. Ct. 
477, 66 L. ed. 943 (1922); Kansas City So. Ry. Co. v. Walf, 261 U. S. 133, 43 Sup. 
Ct. 259, 67 L. ed. 571 (1923). 

168 Bikle, Jurisdiction of Certain Cases Arising Under the Interstate Commerce 
Act, 60 Univ. of Pa. L. Rev. 1 (1911); Hull, Jurisdiction of Causes of Action Arising 
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IX the C 

PROCEDURE BEFORE INTERSTATE COMMERCE COMMISSION a 
IN GENERAL of Mr 

moniz 


: In most of its cases the Interstate Commerce Commission acts as an 
adjudicator of conflicting private interests. Many of its eases have car. other, 








riers on one side and shippers on the other. Sometimes carriers are A 
arrayed against other carriers. The parties are usually represented by proce 
counsel.'®* The principal cases of the Commission, therefore, come sary / 
within its adjudicatory functions rather than its so-called regulatory in thi 
duties, such as issuance of rules and regulations. too.28 

In those cases where the Commission performs functions of investi- J} peing 
gator, prosecutor, and judge, it maintains the same general procedure, time- 
except that counsel appears for the Commission and presents the Com- in cor 
mission’s charges in the regular way, with counsel for the adversary demo 
party having full opportunity to present the respondent’s case.!*° This, missi 
of course, includes a full opportunity to cross-examine the witnesses pre- 
sented by counsel for the Commission. 

Long before the pronouncement of the Supreme Court in the 
Panama Refining Company Case,'™ to the effect that findings of fact 
must accompany executive regulations which operate with penal effect, filing 
the Commission had held hearings before issuing such regulations.!™ accor 

The Commission is empowered by law to prescribe the procedure by comp 
which its proceedings shall be conducted.1** The Supreme Court, first by requi 
dicta,'™* and later by decision,!™> held that the Commission is not bound aver? 
to follow court procedure. The Commission has declared that not a parti 
Under the Act to Regulate Commerce, 17 Col. L. Rev. 309 (1917); Miller, The Neces- 1 
sity For Preliminary Resort to the Interstate Commerce Commission, | Geo. Wash. L. 1 


Rev. 49 (1933); Administrative Action as a Prerequisite of Judicial Review, Note, 35 Kelly 
Col. L. Rev. 230 (1935). : 


With respect to the necessity for resort to the I. C. C. rather than to the courts 1 
where it is claimed intrastate rates cause undue or unreasonable discrimination against (1936 
interstate commerce, in violation of § 13 of the Interstate Commerce Act, see Board of 1 

. R. Com. of N. Dak. v. Great Northern Railway, 281 U. S. 412, 50 Sup. Ct. 391, 74 1 
L. ed. 936 (1930), holding an injunction may not be issued preventing the State from Atla 
enforcing the rates pending a determination by the I. C. C. as to their being unjustly 1 
discriminatory against interstate commerce. (1936 

1699 Am. Law School Rev. 164 (1939). 275 | 

170 [Illustrative are Practices of Carriers Affecting Revenues and Expenses, 209 
I. C. C. 11 (1935) and Freight Forwarding Investigation, 299 1. C. C. 201 (1938). On / 

171 Panama Refining Co. v. Ryan, 293 U. S. $38, 55 Sup. Ct. 241, 79 L. ed. 446 orde 


(1935). Com 
172 See, for example, Re Section 3 of Interstate Commerce Act (Collection of | 
Transportation Charges], 57 I. C. C. 591 (1920). Note, also the procedure followed case: 


in modification of the original rules and regulations, 171 1. C. C. 268 (1931). tried 
178 The original Act to Regulate Commerce (1887), 24 Stat. 385, $17, provided: each 
“That the Commission may conduct its proceedings in such manner as will best con 7 Ge 


duce to the proper dispatch of business and to the ends of justice.” That provision 
has remained unchanged to this day. 
1741. C.C. v. Baird, 194 U. S., 24 Sup. Ct. 590, 48 L. ed. 860 (1904). 
a ADMINISTRATIVE TRIBUNALS AND THE Ru es oF Evipence (1933), 
Pp. : 
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single case arising before it could be properly decided if the parties or 
the Commission were bound by the rules of evidence applying to the 
introduction of testimony in courts.!7* It has, therefore, not favored 
technical rules of procedure ?™ or pleading.’™® It has, to use the words 
of Mr. Justice Stone, established a procedure which satisfies and har- 
monizes the requirements of procedural due process and the common- 
law ideal of supremacy of law, on the one hand, and the demand on the 
other, that government be afforded a needed means to function.'*® 

As the complexities of the Commission’s cases have increased its 
procedure has become more strict, so that now technical skill is neces- 
sary for practice before it. The Commission was not without precedent 
in this respect. Buckland tells us that the Roman tribunals did that 
too.*° The Commission’s procedure has, on occasion, been criticized as 
being too strict.'®! Most of the criticism has been that it is too long and 
time-consuming.'®? But, it takes time to accord a litigant his ‘‘full day 
in court.’’ It, however, saves time in the long run, as was very amply 
demonstrated by the attempt of the National Bituminous Coal Com- 
mission to take a short-cut.?** 


INITIAL PLEADINGS 


Proceedings before the Commission are generally initiated by the 
filing of complaints, petitions or applications, the nomenclature varying 
according to the type of case.'*4 Reasonable definiteness in stating the 
complaint is required.4®° Complaints should conform to the elementary 
requirements of pleading, and be so sufficient, clear, and certain in their 
averments that the Commission may be informed of the issues and the 
parties fully advised of the nature and extent of the claims made. 


17622 Ann. Rep. of I. C. C. 10 (1908). 

177 Missouri & Kansas Shippers’ Ass’n. v. M-K-T Ry. Co., 12 I. C. C. 483 (1907); 
Kelly Milling Co. v. Atchison, T. & S. F. Ry. Co., 211 I. C. C. 53 (1935). 

178 Re Procedure in Cases at Issue, 1 I. C. C. 223, | Int. Com. ~~ 410 (1887). 
(1936), Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, 16-17 





180 BucKLAND, THE Main INstiTUTIONS OF ROMAN Law, yp: 391-392 (1931). 

181See dissenting opinion of Commissioner Porter in Weinburg & Gilbert v. 
Atlantic Coast Line R. Co., 208 |. C. C. 749, 755-756 (1935). 

182 Elmer A. Smith, 4 I. C. C. P. Jour. 61 (1936), 9 Am. Law School Rev. 164 
ae im Some Notes on a Perennial Procedural Problem, 5 1. C. C. P. Jour. 


Before the Commission had functioned 30 days it received complaints of delay. 
On April 20, 1887, Judge Cooley, the Chairman, wrote a letter to a complainant “in 
order to explain the unavoidable delay.”—Meyer, Judge Cooley and the Interstate 
Commerce Commission, 6 |. C. C. P. Jour. 137, 141 (1938). : 

183] wish someone would assemble together in one law review article the 
cases showing that, one after another, almost every administrative tribunal has 
tried to short-circuit the most elementary requirements of due process of law, and 
each has had to learn, all over v7: that this may not be done.”—Louis G. Caldwell, 
7 Geo. Wash. L. Rev. 740, 747-8 (1939). ] 

“The event is always a great teacher.”—Bradley, J., in The Nevada v. Quick, 
106 U. S. 154, 1 Sup. Ct. 234, 27 L. ed. 149 (1882). 

184]. C. C. Rules of Practice (1936), pp. 5, 8, 59. 
185 Brooks Coal Co. v. Wabash Ry. Co., 39 I. C. C. 426 (1916). 
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Pleading of law is not necessary.'** Any person, firm, corporation, ete., 
complaining of anything done or omitted to be done by any common " 
carrier subject to the jurisdiction of the Commission, in contravention 
of law, may file a complaint, even though direct damage has not been _— 
suffered.187 parti 

Reasonable latitude is allowed for amending complaints,1%* but litiga 
amendments which set up new issues or claims barred by the statute of ceedit 
limitations are not allowed.'8® Generally, amendments may be made at ject 
any time up to and including the hearing. Complaints may be dis- filed 
missed for nonjoinder of proper parties defendant,’®! or where the sub- hear! 
ject-matter is beyond the jurisdiction of the Commission.!%” ee 

MOTIONS WITH RESPECT TO INITIAL PLEADINGS inter 

The jurisdiction of the Commission may be tested by a motion to 
dismiss the complaint.!® For this purpose motions are taken as ad- 
mitting the truth of all material and relevant facts that are well pleaded, . 
that is, evidentiary facts necessary to the framing of the issues, but not emin' 
conclusions of fact or law.1** Motions may also be made to require com- MISSI 
plainant to make the complaint more specific. The complainant may court 
reply to such motions, file brief in support thereof, and request oral 
argument.?% | 

ANSWERS just : 

Answers are provided for, and are required to be so drawn as 
fully and completely to advise the parties and the Commission of the 
nature of the defense, and to admit or deny specifically and in detail 
each material allegation of the pleading answered.’®* Cases are con- these 
sidered at issue when answers are filed.1%* When no answer is filed the assig 
ease is considered at issue.1%* The rules of practice of the Commission the ( 
do not provide for a replication to the answer, but in effect, though not tice 1 
in terms, exclude it.?% such 

186 Kueka Lake Ice Co. v. Lehigh Valley R. Co., 172 I. C. C. 493 (1931). 

187 |. C. C. v. Baird, 194 U. S. 25, 24 Sup. St., 563, 48 L. ed. 860 (1904); Amer- ) 
ican Warehousemen’s Ass’n. v. Inland Waterways Corp., 188 I. C. C. 13 (1932); Car- 
penter-Hialt Sales Co. v. Atchison, T. & S. F. Ry. Co., 200 1. C. C. 540 (1934). of fe 

188 |. C. C. Rules of Practice (1936), Rule III (t). whic 

189 Clark Equipment Co. v. Chicago, B. & Q. R. Co., 98 I. C. C. 465 (1925); whic 
East St. L. Cotton Oil Co. v. Baltimore & O. R. Co., 156 I. C. C. 644 (1929). aa 

190 Southland Pecan Co. v. Alabama G. S. R. Co., 159 1. C..C. 445 (1929). 2 
(1928), Light Grain & Milling Co. v. Atchison, T. & S. F. Ry Co., 146 I. C. C. 743 this | 

192 Reno Grocery Co. v. Southern P. Co., 23 I. C. C. 400 (1912). | 3 

193 Before hearing: Pickwick Greyhound Lines Inc. v. Union Pacific Co., 167 at; 
1. C. C. 515 (1930); Kansas City So. Ry. Co. v. Kansas City Term. Co., 211 1. CC co 
p= (1030 After hearing: Atlantic Coast Line R. Co. Abandonment, 162 |. C. C. right 

194 Kansas City So. Ry. Co. v. Kansas City Term. Co., Supra note 193. ; 

195 Supra note 194. 9 

196 |. C. C. Rules of Practice (1936), Rule IV. Rive 

197 Re Procedure in Cases at Issue, | 1. C. C. 223; 1 Int. Com. Rep. 410 (1887). 791-7 

198 Smokeless Fuel Co. v. Norfolk & W. Ry. Co., 85 I. C. C. 395 (1923). ‘ 

199 Oregon Short Line R. Co. v. Northern P. R. Co., 3 I C. C. 264; 2 Int. Com- ditio 


Rep. 639 (1889). 
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e, INTERVENTIONS 

- The Commission has taken the view that it is desirable, and in har- 
= mony with the more modern rule adopted by the courts of permitting all 
- parties interested in the same subject-matter to become parties to the 
at litigation and so far as possible settle the entire controversy in one pro- 


: ceeding, to permit interventions of parties with an interest in the sub- 
: ject-matter.2°° Interventions are considered upon the basis of petitions, 
fled prior to the hearing, although interventions are allowed at the 
b- hearing when to do so would not unduly broaden the issues.*°4 

, By statute, the Secretary of Agriculture 7°? and the Consumers’ 
Counsel Division of the Department of the Interior 2° are authorized to 
intervene in certain cases before the Commission. 


to THE HEARING 

- Hearings in Commission cases, generally presided over by ex- 
rot aminers, are conducted consistent with the general policy of the Com- 
m- mission to ascertain the truth, and to accord the parties a full day in 
ay court. 

ral Opening Statements 


Counsel for any of the parties may make an opening statement, 
just as may be done in the trial of jury cases in the courts. 





ba Preliminary Motions 

tail Preliminary motions may be made. The examiners usually rule on 
on- these motions. It should always be borne in mind that examiners are 
the assigned to hear cases and not to dismiss them. That is the function of 
ion the Commission. Although not technically necessary, it is good prac- 
not tice to renew, on the record, motions which have heretofore been made, 

such as motions to dismiss. 
Making the Record—Official [Judicial] Notice 

ner- 


Car- The Commission, generally speaking, takes official [judicial] notice 
of facts which form the common knowledge of mankind, and of facts 
which are generally known by those acquainted with the field within 
which the Commission acts.?°* 





743 _ 200 Jamestown C. of C. v. Penna. R. Co., 139 I. C. C. 491 (1928). Compare 
: this liberal policy with the rule announced by the Federal Communications Com- 
mission on October I1, 1939, in Re Hazelwood, Inc., Docket 5698, 7 U. S. L. W. 
61 373, to the effect that intervention will be permitted only on showing that partici- 
C. pation “will be of assistance to the Commission in carrying out its statutory func- 
C. tions,” regardless of whether or not the party seeking to intervene may have the 
right to contest in court the validity of the Commission’s order. 
201 Illinois Oil Co. v. Atchison, T. & S. F. Ry. Co., 165 1. C. C. 189 (1930) 
202 Fifteen Percent Case, 1937-1938, 226 I. C. C. 41, 92-93 (1938). 
_ 203 Act of April 26, 1937, 50 Stat. 72, 15 U. S. C. 646. See Docket 28193—New 
$87) River Co., et al. v. Chesapeake & Ohio Ry. Co., Traffic World, October 14, 1939, pp. 
: 791-792 and 805. 
‘om- ... 2° To illustrate: The Commission has taken official notice that traffic con- 
ditions in Southern classification territory are different from traffic conditions in C. 
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Making the Record—Admission and Rejection of Evidence 


The strict common-law rules of evidence are not enforced in Inter. 
state Commerce Commission cases.?% 

The Commission was, at one time, too liberal as to matters it would 
take into consideration in the disposition of cases. It took the position 
that it could go outside anything introduced in the record, and draw on 
its own information.?°° The courts corrected this view, and held that the 
Commission could not consider anything except evidence of record, and 
that nothing could be considered as being in evidence unless specifi- 
cally introduced as such.” 

The yardstick used in the admission of evidence, and especially 
‘*hearsay,’’ is whether it has a rational probative force.2° Hearsay evi- 
dence admitted without timely objection is, under a decision of the 
Supreme Court, to be considered and accorded the same probative 
effect as if it were legally admissible. 

It has been held that exhibits and offers of evidence made during 
the trial which were refused and rejected are required to be made a 
part of the record upon appeal to the courts.?’° This makes it important 





F. A. territory. Lehigh Portland Cement Co. v. Baltimore & O. S. W. R. Co., 35 
1. C. C. 14, 20 (1915). In 1918 it took official notice that the war had come to an 
end. Pacific Lumber Co. v. Northwestern P. R. Co., 51 1. C. C. 738, 771-772 (1918). 
It has taken official notice that the amount of traffic moving to, from and within 
the Chicago district is enormous. Carload Traffic Between Industries in the Chicago 
District, 174 1. C. 111, 116 (1931). With respect to general economic conditions, in 
1932 the Commission took official notice that there had been a sharp recession in 
commodity prices, Roessler & H. Chemical Co. v. Chicago & N. W. Ry Co., 183 |. 
C. C. 496, 497 (1932); and in 1933 it took official notice that the business of rail- 
roads had been steadily reduced by the competition of motor-transportation, Mis- 
souri-K. T. R. Co. v. Kansas City Terminal Ry. Co., 198 |. C. C. 4, 30 (1933). On 
the other hand, in 1937, it refused to take official notice that the railroads had agreed 
to very substantial wage increases, and chided counsel for not seeking a reopening of 
the record for the purpose of incorporating the facts. General Commodity Rate In- 
creases, 1937, 223 1. C. C. 657, 733 (1937). 

The Commission, generally speaking, follows the rule laid down in Los Angeles 
& S.L. Ry. Co. v. P. U. Comm. of Utab, 81 Utah 286, 17 Pac. (2d) 287 (1932). 

Te particular or evidentiary facts officially noticed must be specified in the_re- 
port of the case. Ohio Bell Tel. Co. v. Commission, 301 U. S. 292, 57 Sup. Ct. 724, 
81 L. ed. 1093 (1937). 

205 Montrose Oil Refining Co. v. St. Louis-S. F. R. Co., 25 F. (2d) 750 (D.C, 
N. D., Texas, 1927); Beaumont, S. L. & W. R. Co. v. U S., 36 F. (2d) 789 (D. C., W. 
D.. Mo. 1929), affirmed, 282 U. S. 74, 51 Sup. Ct. 1, 75 L. ed. 221 (1930); 1.C. Cv. 
Baird. Supra note 174. 

The Federal Radio [now Communications} Commission has been held not to be 
bound by the strict jury rules of evidence which are applicable to court proceedings. 
Beebe v. F. R. C., 61 F. (2d) 914 (App. D. C., 1932); Technical Radio Lab. v. F. R. 
C., 36 F. (2d) 111, 66 A. L. R. 1355 (App. D. C., 1920). 

See, also, Stephan, Supra note 60. 

206 U.S. v. Baltimore & O. S. W. R. Co., and I. C. C. v. Louisville & N. R. Co. 
Supra note 65. 

207 U. S. v Abilene & S Ry. Co.. Supra note 65. 

a Supra note 85, pp. 429-432; Supra note 77. Also see, Stephan, Supra 
note 60. 

209 Spiller v. Atchison, T. & S. F. Ry. Co., 253 U. S. 117, 40 Sup. Ct. 466, 64 L 
ed. 810 (1920). 

9" inves on Lumbermen’s Council et al. v. F. T. C., 104 F. (2d) 855 (C.C.A 
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that the record show the testimony and exhibits formally offered but 
rejected. 

The testimony of any witness may be taken by deposition, 211 under 
careful and explicit requirements of the Commission’s Rules of Practice. 


Oral Argument Before Examiner 


The Commission’s Rules of Practice provide for oral argument 
before the presiding Commissioner or examiner.?!2 Where oral argu- 
ment is had it is transcribed and bound with the transcript of testi- 
mony, and is available to the Commission in deciding the case. Making 
an oral argument before an examiner does not preclude oral argument 
before the Commission or a Division thereof.?!% 

Judge Sibley recently said,?* with respect to oral arguments before 
examiners, that: 


“Tf great reliance is to be placed on their conclusions and recom- 
mendations, opportunity for argument before them, or upon their recom- 
mendations, ought to be afforded the parties, after the analogy of pro- 
ceedings before Masters.’’ 


PROCEDURE AFTER HEARING 


Following the hearing, motions may be made to dismiss the com- 
plaint because the evidence is insufficient to constitute a cause of 
action.*4* Documentary evidence may be incorporated into the record 
after the hearing, when it is not possible for it to be presented during the 
hearing.??¢ 

Appeals from rulings of the examiner during the course of the 
hearing, properly excepted to, may be taken to a Division of the Com- 
mission. It is seldom, however, that an appeal is taken from the ruling 
of an examiner,?!7 but the Commission does not hesitate to reverse the 
examiner if it believes he erred. 

Briefs and reply briefs may be filed subsequent to the hearing, and 
prior to the issuance of a proposed report by the examiner.?!* 


REPORTS OF EXAMINERS 
Necessity for Making Findings of Fact 


As the law now stands, except in reparation cases, there is no statu- 
tory duty upon the Commission to make findings of fact. All that is re- 


2111. C. C. Rules of Practice (1936), Rules XI and XXI. Norwich Wire 
Works, Inc. v. Boston & my R., 229 1. C. C. 395, 396 peak William Kelly Milling 
Co. v. Atchison, T. & S. F Ry. Co., 211 I. C. C. 53 (1935). 

2121. CC. Rules of Practice (1936), Rule XIV. 

213 Supra note 212. 

214 Supra note 89. 

215 Georgia P. S. Comm. v. Atlantic Coast Line R. Co., 146 I. C. C. 717 (1928). 


(1932). Grovier-Sarr Produce Co. v. Arkansas Valley I. R. Co., 190 I. C. C. 501 


217Smith, Supra note 85, p 
2181. C. C. Rules of Prackice *li936), Rule XIV. 
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quired by the statute is that the conclusions of the Commission shall be 
stated, along with its decision, order or requirement in the premises,2" 

The Supreme Court has, by decision, required the Commission to 
make findings of fact,??° and has held some of its orders invalid because 
of its failure to make adequate findings of fact.22!_ The purpose and 
necessary content of findings of fact has been well stated by the United 
States Court of Appeals for the District of Columbia in the Saginaw 
Broadcasting Company Case.2*2 


In General 


In February, 1917, the Interstate Commerce Commission inaugur- 
ated, in connection with the larger and more important cases, the pro- 
cedure of submitting to interested parties proposed reports of exam- 
iners.**8 These reports contain statements of the issues and facts and 
the findings and conclusions which the examiner thinks should be 
made.”** This plan gave such general satisfaction that it is not unusual 
for counsel to ask that it be followed in particular cases as to whic!) the 
rule is not strictly applicable.2?5 The Commission’s practice of having 
examiners prepare proposed reports and submit them to the interested 
parties received the commendation of the Supreme Court of the United 
States in the First Morgan Case.22® In the Second Morgan Case2* 
the Court discussed the desirability of examiners’ reports. 

The examiners of the Interstate Commerce Commission write their 
reports after the record is closed, briefs filed, ete., and upon the basis 
of the facts of record, without preconceived conclusions. A _practi- 
tioner before the Interstate Commerce Commission would be dumb- 
founded if an examiner would, as did an examiner for another adminis- 
trative agency, demand that witnesses be called to prove certain facts 
because he already had them in his report. 


219 [nterstate Commerce Act. § 14, 24 Stat. 384 (1889). 

220 In Beaumont, S. L. & W. Ry. Co. v. U. S., 282 U. S. 74, 86, 51 Sup. Ct. |, 
75 L. ed. 221 (1930), the Commission’s failure to make findings of fact was merely 
“criticised.” 

221 Florida, et al. v. U. S., 282 U.S. 194, 51 Sup. Ct. 119, 75 L. ed. 291 (1931): 
U. S. et al. v. Baltimore & O. R. Co., 293 U. S. 454, 55 Sup. Ct. 268, 79 L. ed. 587 
(1935); Atchison, T. & S. F. Ry. Co. v. U. S., 295 U. S. 193, 55 Sup. Ct. 748, 79 L. ed. 
1382 (1935); U.S. v. Chicago, M., St. P. & P. R. Co., 194 U. S. 499, 55 Sup. Ct. 462, 
79 L. ed. 1023 (1935). Cf., Georgia P. S. Comm. v. U. S., 283 U. S. 765, 51 Sup. Ct. 
619, 75 L. ed. 1397 (1931). : 

22206 F. (2d) 554 (1938). See, also, Sanders Bros. Radio Station v. F. C. C 
106 F. (2d) 321 (1939). 

223 33 Ann. Rep oF I. C. C. 22-23 (1919). 

2241. C. C. Rules of Practice (1936), Rule XIV. 

223 Supra note 223; 37 Ann. Rep. oF I. C. C. 7-8 (1923). 

226 Supra note 63. = 

227 Supra note 64. The procedures of the Federal Trade Commission, the Se 
curities and Exchange Commission and the National Labor Relations Board are some 
what similar to that of the I. C. C. with respect to service of tentative reports of ex 
aminers upon the parties. The extent to which the other agencies follow this prac- 
ice varies. 
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Administrative agencies are not bound to accept the recommenda- 
tions of examiners.*2® However, examiners sometimes do a better job 
than their bosses. On at least two occasions the Federal Communications 
Commission has been told by the United States District Court for the 
District of Columbia that it would have profited from a more careful 
consideration of the findings which its examiners prepared.?*° In a case 
where the National Labor Relations Board reversed the findings of an 
examiner ‘‘ without any basis in fact that can be found in the evidence,’’ 
the order of the Board was modified by the court, and its attitude char- 
acterized as ‘‘technical.’’ 29° 

While the Interstate Commerce Commission is not the alter-ego of 
its examiners, the conclusions and recommendations of the examiners are 
sustained in a substantial majority of the cases. 

It is not here asserted that the issuance of a proposed report by an 
examiner, and service of copies upon the parties to the proceeding, is a 
condition precedent to a fair hearing. The Mackay Case **' rejects such 
acontention. It is asserted, however, that the issuance of these reports 
and service of them upon the parties of record affords an opportunity 
for the Commission to get the benefit of a full presentation of the con- 
tentions of the parties. The issues are simplified, and the time of the 
Commission is saved. It is a material step in according a ‘‘full day 
in court.’’ 

Exceptions 


Any party to the proceeding may file exceptions 7°? to a report 
proposed by an examiner within twenty days after service of the pro- 
posed report, and a brief in support thereof. Within ten days there- 
after, replies to exceptions, and briefs in support thereof, may be filed.?8 


ORAL ARGUMENT 


Application for oral argument before a Division of the Commission 
may be made by any party filing exceptions or replying to the excep- 


223 F, R. C. v. Nelson Bros., Bond & Mtg. Co., 289 U. S. 266, 277, 53 Sup. Ct. 
627, 77 L. ed. 1166, 89 A. L. R. 406 (1933). The reports are entitled to weight similar 
to that accorded reports of auditors and special masters. Supra note 87. The Na- 
tional Labor Relations Board, on the other hand, has based findings of fact upon 
“beliefs” of its Trial Examiners. Ward, Proof of “Discrimination” Under the Na- 
tional Labor Relations Act, 7 Geo. Wash. L. Rev. 797, 816-818 (1939). 

The law requires that certain cases arising under the Motor Carrier Act, 1935, be 
referred to “joint boards,” consisting of representatives of the interested State Com- 
missions, for hearing and recommended report and order. Such a recommended 
order is in no way controlling of the determinations of the Commission —Cassens 
a Company, Extension of Operations, No. MC 42537 (decided September 

229 Heitemeyer v. F. C. C., 95 F. (2d) 91 (1937); Courier Post Pub. Co. v. 
F.C. C., 104 F. (2d) 213 (1939). 

4 ne Dyeing & Finishing Co. v. N. L. R. B., 104 F. (2d) 736 (C. C. A. 

231 Supra note. 135. 

232 Supra note 224. There is a provision in the Motor Carrier Act, 1935 
($205(b)], whereby reports and orders recommended by joint boards or examiners 
ome final if excentions are not filed, or the order stayed by the Commission. 

233 Supra note 224. 





170 1. C. C. PRACTITIONERS’ JOURNAL 





tions filed to a report proposed by an examiner. Oral argument is 
granted or denied in the discretion of the Division.?** 

The waiver of a tentative report by the examiner and the submis- 
sion of a case without oral argument do not preclude the right of a 
party to attack the order issued by the Commission in that case.?%5 


STARE DECISIS AND RES JUDICATA 


The Commission has not felt itself bound by the rules of stare decisis 
or res judicata.**°* However, when a determination has been made upon 
a given state of facts, it will adhere to it in subsequent proceedings 
regarding the same matter, unless conditions may have changed mean- 
while or the decision is shown to have been rendered upon an inadequate 
presentation of existing facts.?57 


REHEARINGS AND APPEALS 


After a case has been decided, any party to the record affected by 
the Commission’s order may file an application for rehearing.2** These 
applications are first considered by the Division which decided the case. 
If the Division grants the application, no action on it is necessary by the 
Commission. However, if the Division denies the application, it is then 
considered by the Commission.”°® The granting or denial of a rehearing 
is discretionary.?*° The filing of a petition for rehearing is not a condi- 
tion precedent to the filing of a suit to enjoin enforcement of an order of 
the Commission.?*! 


SHORTENED PROCEDURE 


With a view to simplifying, shortening, and making less expensive 
the procedure upon complaints filed with it, the Commission, in 1923, 
established a new method of handling the simpler formal cases. This 
shortened procedure 2 consists of dispensing with the usual method of 
holding hearings before a Commissioner or an examiner, and substitut- 


234 Supra note 224; Aitchison, Oral “~~ Before ‘the Commission, 2 |. C. 
C. P. Bulletin I (1932), rr c.<. 2. oe. 474 (1939). See, also, xm Oral Argu- 
ment before the I1.C.C.,41.C. C i«% 49, 50-52 (1936), 6 1. C. C. P. Jour. 470 
(1939). Jour. 49, 50-52 (1936), an CCP. Jour 470 (1939). 

235 Supra, note 207. 

236 International Paper Co. v. Boston & M. R. Co., 128 I. C. C. 466, 470 (1927). 
oan The Doctrine of Precedents and the I. C. C, 5 Geo. Wash. L. Rev. 543 
- (ose Air Line Ry. Co. v. Carolina & N. W. Ry. Co., 194 I. C. C. 183, 

2381. C. C. Rules of Practice cos. Rule XV. 

2396 1. C. C. P. Jour. 558, 567 ( 

240 U. S. v. Northern P. Ry. ‘Co. 788 U. S. 490, 53 Sup. Ct. 406, 77 L. ed. 914 
(1933); Baltimore & O. R. Co. v. U. S, 298 U. S. 349, 56 Sup. Ct. 797, 80 L. ed. 
1209 (1936). Cf, ae. T. gS. F. Ry. Co. v. U. S., 284 U. S. 248, 52 Sup. Ct. 146, 
76 L. ed. 273 (1932). 

241 Supra note 207. 


242 37 Ann. Rep. oF I. C. C. 7-8 (1923); I. C. C. Rules of Practice (1936), Rule 
X—A, pp. 31-34. 
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ing sworn statements of fact. The procedure is elective and not com- 
pulsory. 

After the complaint has been served, the complainant is asked to 
submit, within thirty days, a memorandum setting forth such evidence 
as would be introduced if the case were orally heard and such argu- 
ment as would ordinarily be made in its brief. The defendants are 
requested to advise, within fifteen days, whether or not they agree to the 
case being handled under the shortened procedure. If so, defendants 
are asked to submit their reply memoranda of fact and argument within 
thirty days. Within fifteen days from the date on which the reply 
memorandum was filed, the complainant may, if it wishes, submit a rebut- 
tal memorandum. In these memoranda the facts stated are sworn to by 
those having knowledge of them. After the respective memoranda have 
been filed, the case is assigned to an examiner, who considers it as he 
would if a formal hearing had been held, and then prepares a proposed 
report. At any time up to the date when such report is issued, any 
party to the case may request the regular formal hearing, either upon 
the whole complaint or upon certain features of it. 

After the examiner’s proposed report has been served the pro- 
cedure is the same as if the case had been formally heard. 

Soon after the Hepburn Act of 1906 invigorated the law the Com- 
mission inaugurated a practice of disposing of certain cases as to which 
there is no dispute regarding the facts. This procedure has been known 
as special docket applications.2** These cases involve, for the most part, 
claims for reparation where the published charges are conceded to have 
been unreasonable because of a variety of facts. The Commission does 
not dispose of these informal cases merely upon the consent of the 
parties, but it requires that the stipulation shall present a state of facts 
and record that otherwise would have to be developed in a contested 
ease as a basis in law for reparation. In cases of this kind in which it 
authorizes reparation the Commission requires correction of the rate, 
classification, regulation, or practice upon which the claim is based. 


x 


JUDICIAL REVIEW OF INTERSTATE COMMERCE 
COMMISSION DECISIONS 24 


HISTORY 


For the first nineteen years of the Commission’s existence no order 
was judicially reviewable.24° The statutory jurisdiction to enjoin and 
set aside an order was granted in 1906.74° In 1910 the jurisdiction con- 
ferred was transferred, substantially unchanged, to the Commerce 
Court.247 When that Court was abolished by the Urgent Deficiencies 


243 25 Ann. Rep. oF I. C. C. 2 (1911); 1. C.C. Rules of Practice (1936) Rule III. 
244 See Tollefson, Judicial Review of the Decisions of the I. C. C., 5 Geo. Wash. 
L. Rev. 503 (1937). 
6 (is v. Los Angeles & S. L. R. Co., 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 
246 34 Stat. 584, 586-595 (1906). 
247 36 Stat. 539 (1910). 
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Act,”48 the jurisdiction was, in turn, transferred to the United States 
District Courts. 

The Urgent Deficiencies Act procedure. which is still followed, 
provides for the filing of a bill of complaint for injunction**® restraining 
the enforcement of the Commission’s order, and for setting it aside. The 
case is heard by a statutory three-judge court. At least one of the 
judges must be a circuit judge. 


AVAILABILITY OF URGENT DEFICIENCIES ACT PROCEDURE 


The procedure for judicial review set up in the Urgent Deficiencies 
Act is limited to cases involving the exercise of the Commission’s dele- 
gated power to regulate commerce.7®° Where Congress fails to provide 
for judicial review of certain duties imposed upon the Commission, the 
Commission’s decision is final.?54 


MANDAMUS, CERTIORARI AND PROHIBITION 


The courts have constantly declined to permit judicial review of 
the Commission’s orders by mandamus,”? certiorari? or prohibition™ 
in lieu of the procedure established by the Urgent Deficiencies Act. 


THE UNITED STATES A NECESSARY PARTY 


Suits to set aside, annul, or suspend orders of the Commission may 


be brought only in the United States District Courts. The United States 
is a necessary party defendant. The original jurisdiction of the Supreme 
Court of the United States does not extend to such suits where sovereign 
States are the complainants.?55 


JURISDICTION OF STATE COURTS 


State courts are without jurisdiction of suits to set aside orders of 
the Commission, and suits brought in such courts cannot be removed to 
the Federal courts.?* 


248 38 Stat. 208, 219 (1913). 

249 Now a “Complaint,” under Rule 3 of the Federal Rules of Civil Procedure. 

ea Northern R. Co. v. U. S., 277 U.S. 172, 48 Sup. Ct. 466, 72 L. ed. 838 
(1928); U. S. v. Griffin, 303 U. S. 226, 58 Sup. Ct. 601, 82 L. ed. 555 (1938). 

251 Butte, A. & P. Ry. Co. v. U. S., 290 U. S. 127, 54 Sup. Ct. 108, 78 L. ed. 222 

1933). 
C 252 The cases are ene in Miller, Control of I. C. C. by Mandamus, 4 Geo. 
Wash. L. Rev. 118 (1935). 

253 Donner Steel Co., Inc. v. I. C. C., 8 F. (2d) 905 (D. . App. 1925), cer- 
tiorari denied, 270 U. S. 650, 46 Sup. Ct. 351, 70 L. ed. se w= 

254 U. S. ex rel Delaware & H. R. Co. v. I. C. C,, EON) 429 (D. C. App. 
931). 

255 North Dakota ex rel Lemke, Att’y Gen. v. Chicago & N. W. Ry. Co., 257 U.S. 
485, 42 Sup. Ct. 170, 66 L. ed. 329 (1922); Texas v. I. C. C. et al., 258 U. 'S. 158, 42 
Sup. Ct. 261, 66 L. ed. 531 (1922). 

256 Lambert Run Coal Co. v. Baltimore & O. R. Co., 258 U. S. 377, 42 Sup. Ct. 
349, 66 L. ed. 671 (1922): Venner v. Michigan Cent. R. Co., 271 U. S. 127, 46 Sup. 
Ct. 444, 70 L. ed. 868 (1926). 
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VENUE 


Suits to set aside orders of the Commission may be brought only in 
the district wherein is the residence of the party or any of the parties 
upon whose petition the order was made.?** 


WHO MAY MAINTAIN SUIT TO ANNUL ORDER OF I. C. C. 


There have been a number of cases dealing with the subject of who 
may maintain a suit for annulment of an order of the Interstate Com- 
merce Commission.25* Generally speaking, it has now been determined 
that any person (even though not a party to the proceeding before the 
Commission) having a pecuniary interest in the subject-matter and af- 
fected by the Commission’s order may maintain a suit to set the order 
aside.” 

Cases involving the right of the party to maintain an appeal have 
arisen with respect to tribunals other than the Interstate Commerce 
Commission.2®° Precedents for their solution may be found in the cases 
coming up from that Commission.2*! The United States Court of Ap- 
peals for the District of Columbia has decided several cases where the 
question of economic injury was involved.” 


ORDERS SUBJECT TO JUDICIAL REVIEW 


A ‘‘finding’’ of the Commission, without an ‘‘order,’’ is not subject 
to judicial review.*®* Procedural orders of the Commission are not sub- 


257 Illinois Cent. R. Co. v. P. U. Comm., 245 U. S. 493, 38 Sup. Ct. 170, 62 L. 
ed. 425 (1918); Peoria & P. U. Ry. Co. v. U. S., 263 U. S. 528, 44 Sup. Ct. 194, 68 L. ed. 
427 (1924); Home Furniture Co. v. U. S., 271 U. S. 456, 46 Sup. Ct. 545, 70 L. ed. 
1033 (1926) ; Claiborne-Annapolis Ferry Co. v. U. S., 285 U. S. 382, 52 Sup. Ct. 440, 
76 L. ed. 808 (1932). 

*58 Garland, “Legal Interest” For the Purpose of Suits to Annul Orders of the 
I.C.C., 21 St. Louis L. Rev. 36 (1935). 

2591. C. C. v. Diffenbaugh, 222 U. S. 42, 32 Sup. Ct. 22, 56 L. ed. 83 (1911); 
Skinner & Eddy Corp. v. U. S., 249 U. S. 557, 39 Sup. Ct. 375, 63 L. ed. 772 (19!9); 
Chicago Junction Case, 264 U. S. 258, 44 Sup. Ct. 317, 68 L. ed. 667 (1924); Youngs- 
town Sheet & Tube Co. v. U. S., 295 U. S. 476, 55 Sup. Ct. 822, 79 L. ed. 1553 (1935); 
McLean Lumber Co. v. U. S., 237 Fed. 460 (D. C., Tenn. 1916). Cf., U. S. v. Mer- 
chants & M. Traffic Ass’n, 242 U. S. 178, 37 Sup. Ct. 24, 61 L. ed. 233 (1916); Edward 
Hines Yellow Pine Trustees v. U. S., 263 U. S. 143, 44 Sup. Ct. 72, 68 L. ed. 216 (1923); 
Sprunt & Sons, Inc. v. U. S., 281 U. S. 249, 50 Sup. Ct. 315, 74 L. ed. 832 (1930); 
Pittsburgh & W. Va. Ry Co. v. U. S., 281 U. S. 479, 50 Sup. Ct. 378, 74 L. ed. 980 
Sion Tunnel League v. U. S., 289 U. S. 113, 53 Sup. Ct. 543, 77 L. ed. 

260 Pittsburgh Radio Supply House v. F. C. C, 98 F. (2d) 303 (App. D. C. 
1938); Saxton Coal Mining Co., et al. v. N. B. C., Supra note 68. 

2611n the Saxton Coal Mining Case, Supra note 68, the Court cited the Hines 
Case and the Sprunt Case, Supra note 259, and granted an injunction pendente lite. 
_ %2W.G.N. Inc. v. F. R. C., 66 F. (2d) 432 (1933); Great Western Broadcast- 
ing Ass'n, Inc. v. F. C. C., 94 F. (2d) 244 (1937); Sanders Bros. Radio Station v. F 

. Supra note 222. 


513 (> v. Atlanta, B. & C. Ry. Co., 282 U. S. 522, 51 Sup. Ct. 237, 75 L. ed. 
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— 


ject to judicial review.2 Prior to the Rochester Telephone Case,2 
**negative’’ orders of the Commission were not subject to judicial re. 
view,”®* although the courts held that orders negative in form but af. 
firmative in operation could be so reviewed.?*7 


CONCLUSIVENESS OF FINDINGS OF FACT 


Originally, the findings of fact made by the Interstate Commerce 
Commission were to be given only prima facie effect in the courts.28 
Since 1906, however, the courts have been free of statutory restrictions 
and have worked out their own standards.2® The settled rule now is 
that the findings of the Commission are conclusive if supported by sub- 
stantial evidence.?7° 

Congress has provided, by statute, that the findings of fact of many 
of the administrative agencies are binding upon the courts if supported 
by substantial evidence,?™! thus legislating into statutes the rule ulti- 
mately worked out by the courts with respect to the findings of fact 
made by the Interstate Commerce Commission. 


FINALITY OF ORDERS OF INTERSTATE COMMERCE COMMISSION 


Orders of the Commission may be said to be final unless— 


1. Beyond its constitutional power. 


264 U. S. v. Illinois Cent. R. Co.,.244 U. S. 82, 37 Sup. Ct. 584, 61 L. ed. 1007 
(1918). The cases are collected in Utah Fuel Co., et al. v. N. B. C. C., 101 F. (2d) 
426 (App. D. C. 1938), affirmed, 83 L. ed. (adv. op.) 402 (January 30, 1939). — 

265 Supra note 126. See, Moore, The End of the “Negative Order” Doctrine, 7 
Geo. Wash. L. Rev. 1014 (1939). a 

266 Procter & Gamble Co. v. U. S., Supra note 127; Lehigh Valley R. Co. v. 
U. S., 243 U. S. 412, 37 Sup. Ct. 397, 61_L. ed. 819 (1917); Piedmont & N. Ry. Co. 
v. U. —— U. S. 469, 50 Sup. Ct. 192, 74 L. ed. 551 (1930); U.S. v. Griffin, Supra 
note 15 

267 Alton R. Co. v. U. S., 287 U. S. 229, 53 Sup. Ct. 124, 77 L. ed. 275 (1932); 
Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1408 (1914). 

268 Act to Regulate Commerce, 24 Stat. 385, § 16 (1887). 

269 Hepburn Act of June 29, 1906, 34 Stat. 590. 

270 U. S. v. Louisville & N. R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 59 L. ed. 245 
(1914); Mississippi Valley Barge Line Co. v. U. S., 292 U. S. 282, 54 Sup. Ct. 602, 78 
L. ed. 1260 (1934). . d 

271 Some of the instances are: Public Utility Holding Company Act of 1935, 
49 Stat. 838, 15 U. S. C. 79; Federal Alcohol Control Act, 49 Stat. 197, 27 U.S.C. 201 
(1935); Federal Power Act, 49 Stat. 800, 16 U.S.C. 825 (1) (1935); Radio Act of 1927, 
45 Stat. 2760, 47 U. S. C. 402 (e): Federal Communications Act, 48 Stat. 197, 47 U.S. 
C. 402 (1934), Courier Post Pub. Co. v. F.C. C., 104 F. (2d) 213, 215 (1939); Bi 
tuminous Coal Act of 1937, 50 Stat. 85, 15 U. S. C. 836 (b); Civil Aeronautics Act, 
52 Stat. 1024, 49 U. S. C. 646 (1938); Federal Trade Commission Act, as amended, 52 
Stat. 1028, 15 U. S. C. 45 (1938); Federal Food, Drug and Cosmetics Act, 52 Stat. 
1040, 21 U. S. C. 355 (h) (1938); Fair Labor Standards Act of 1938, 52 Stat. 1060, 2 
U. S.C. 210; National Labor Relations Act, 49 Stat. 449, 29 U.S. C. 160 (f) (1935). 

For definition of “substantial evidence” see N. L. R. B. v. Columbian E. & S. Co. 
83 L. ed. (adv. op.) 480 (1939); N. L. R. B. v. Thompson Products, 97 F. (2d) 3 
(C. C. A. 6, 1938). 
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. Beyond its statutory power.?"? 
. Based upon a mistake of law. 
. Based upon arbitrary and unreasonable action. 
. Without supporting evidence. 
The rule now is that the courts will consider the power of the Com- 
mission to make the order and not the wisdom of having made it.?™ 


REVIEW BY SUPREME COURT 


Appeals from decrees of United States District Courts in suits to 
enjoin enforcement of orders of the Interstate Commerce Commission go 
directly to the Supreme Court of the United States.*7* Any party to 
the proceeding in the District Court may maintain such an appeal, in- 
duding an intervener.?”® 

The District Court has power to enjoin enforcement of the Com- 
mission’s order, pending appeal, when the bill of complaint has been 
dismissed.2** If the action of the court in doing so is unwarranted by 


the record it may be reversed by the Supreme Court of the United 
States.2*7 


272 |t is a well settled principle of law that an administrative body possesses 
only such jurisdiction as is granted by statute. Administrative agencies are noted 
for their outstretched hands seeking to exercise jurisdiction not granted in order that 
the commonweal may be promoted. The Interstate Commerce Commission has 


been no exception to the rule. U. S. v. Chicago, M., St. P. & P. R. Co., 282 VU. S. 
311, 51 Sup. Ct. 159, 75 L. ed. 359 (1931); Lowden et al. v. U. S., 7 U. S. Law Week 
103 (D. C., N. D., Ill. 1939), now on appeal to the Supreme Court, No. 343, October 
Term, 1939. Likewise, the Federal Trade Commission. Arrow-Hart & Hegeman 
Electric Co. v. F. T. C., 291 U. S. 587. 54 Sup. Ct. 532. 78 L.. ed. 1007 (1934). The 
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XI 
CONCLUSION 


It is my sincere hope that the other adjudicatory agencies may more 
and more follow the highways which the Interstate Commerce Commis- 
sion has pioneered through the forests of legal uncertainties and that 
they too may merit the praise which is now so universally bestowed upon 
that Commission. If they do, they will, perhaps, not be so generally 
characterized as was one of them in an outstanding magazine of nation- 
wide circulation.?78 


278 Fortune Magazine, October, 1938, p. 52. 





William A. Powers, Tariff Chief, Interstate 
Commerce Commission, Dead 


William A. Powers, Assistant Director, Bureau of Traffic, and Chief 
of the Tariff Section, Interstate Commerce Commission, died during the 
first week of January at Washington, D. C. 

Mr. Powers joined the Commission’s staff in 1910 as a tariff clerk. 
Previously, he had worked for the Delaware, Lackawanna & Western 


as well as the West Shore Railroad. Prior to being named to head the 
tariff section, he served as chairman of the Suspension Board and as as- 
sistant director of the Bureau of Traffic. 

He was buried at Union City, New Jersey, and is survived by his 
wife, Mrs. Adele M. Powers, and two sisters. 





CONGRESS RECONVENES 


The Third Session of the Seventy-Sixth Congress convened at Wash- 
ington on Wednesday, January 3, 1940. All bills introduced during the 
First Session of the Congress, or during the Special Session, retain their 
status during the Third Session. 





53rd Annual Report of I. C. C. Released 


By F. F. Estes 


The Interstate Commerce Commission has just released copies of its 
58rd Annual Report to the Congress, dated November 1, 1939. The pe- 
riod covered by the report extends from November 1, 1938 to October 31, 
1939. Included therein is the usual summary of the work and activities 
of the various Bureaus and Departments of the Commission, and in ad- 
dition various special subjects are discussed and recommendations con- 
cerning legislation and other pertinent matters are advanced. 


ASSIGNMENT OF WORK 


The report refers to the Commission’s order of May 8, 1939, which 
took effect July 1 of that year, which formulated new assignments of 
work as among divisions and members of the Commission. The changes 
were an attempt, the report states, to proceed further with the assign- 
ment of duties on a functional basis as far as practicable and desirable. 
The divisions of the Commission were reduced from 6 to 5, each consist- 
ing of 3 members, and designated by number. Each division was privi- 
leged to assign or refer to an individual member of such division any 
matter assigned or referred to the division, subject to certain limitations 
contained in Section 17 of the Act. Further provision was made for the 


assignment of additional members to divisions as occasion might require. 
The report then proceeds to enumerate the duties with which the respec- 
tive divisions are charged. 


THE TRANSPORTATION PROBLEM 


Reference is made to what the Commission prefers to term the 
“transportation problem’’ rather than the ‘‘railroad problem,’’ recog- 
nizing that the difficulties involved are not confined to the rail carriers 
alone. It adopts its previous discussion on this subject contained in its 
last Annual Report with the statement that its former discussion was 
then and is now a concise but comprehensive and sound review of the 
matter. After pointing out that earnings of the carriers have increased 
substantially, that the tendency of traffic was upward, even before the 
outbreak of the European war, and the latter unfortunate event has 
strengthened this tendency, the report adds ‘‘it is delusive, however, to 
suppose that this fact will in itself ‘solve the transportation problem’ 
or render constructive attempts to deal with it unnecessary.’’ This state- 
ment in the report is followed by a detailed review of the attempt made 
by Congress to enact remedial transportation legislation. 

A comparison is made item by item of the Commission’s report and 
recommendations of March 20, 1939 to the House Committee on Inter- 
State and Foreign Commerce regarding legislation, with the recommen- 
dations of both the Senate and House made in respective bills which 
were passed at the last session of Congress and now await consideration 
and action of the conferees. In that report of the Commission it: 
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1, Favored comprehensive regulation by the I. C. C. of all com. 
mon carriers by water and of all contract carriers competitive therewith, 
engaged in interstate or foreign commerce in all the domestic trade. 

2. Expressed opposition to any change in the so-called ‘‘rate mak- 
ing rule.’’ 

3. Favored amendment of the Act so as to give the Commission 
power to compel pooling under certain conditions. (Neither measure 
in the Congress as passed contains such a provision. ) 

4. Did not favor repeal of paragraphs 19 to 21 or change of the 
present provision of Section 213 (a) of the Motor Carrier Act with 
respect to acquisitions of motor carriers by railroads. 

5. Did not favor repeal of Section 4 of the Act or of the so-called 
long-and-short-haul clause of that Section. 

6. Did not favor the amendment with respect to intrastate rates 
proposed by the Committee of Six. 

7. Did not favor the amendment of the reparation provisions of the 
Act proposed by the Committee of Six. 

8. Did not favor reorganization of the Commission proposed by 
the Committee of Six or in the House bill, but does urge amendments 
which would— 


(a) Enable the Commission to delegate work, business, and fune- 
tions without restriction to individual commissioners or board of em- 
ployees, subject to opportunity for review by a division of the Com- 
mission, and under certain conditions by the Commission itself. 

(b) Enable the Commission to establish by general rules limita- 
tions on the right of parties to seek review by the Commission of the 
action of a division or individual commissioner or board of em- 
ployees, such limitations to confine the opportunity to proceedings 
of certain classes or descriptions involving issues deemed by the Com- 
mission to be of general transportation importance; and to create 
one or more appellate divisions to which petitions for rehearing 
generally, or in particular cases or classes of cases, could be assigned 
for final action. 


9. Favored the appointment by the President of a Federal Trans- 
portation Authority of three members to be created for a temporary 
period to carry on in behalf of the Government specified research, plan- 
ning, and promotional work in connection with transportation. 

10. Did not favor the proposal of the Committee of Six that the 
Commission be relieved of all responsibility in connection with railroad 
reorganizations either in equity receivership proceedings or under sec- 
tion 77 of the Bankuptcy Act, and that a new Reorganization Court be 
vested with all the jurisdiction now exercised by both the district courts 
and the Commission over all matters connected with such railroad re- 
organizations. Nor does it favor the proposal in the House bill for the 
creation of a Railroad Reorganization Court. 

11. Favored none of the proposals advanced with respect to loans 
to railroads, except those of the Committee of Three, (a) that $300,000,- 
000 be made available for loans to finance the purchase of rolling or 
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shop equipment, the latter to furnish the security for the loans, and (b) 
that obligations to the Reconstruction Finance Corporation be accorded, 
in bankruptey proceedings, a position with respect to realization on 
collateral similar to that now given to equipment obligations. 

12. Favored removal cf the requirements in existing statutes for 
so-called ‘‘land-grant reductions.’’ 

13. Is silent with respect to recommendations that Congress pro- 
vide for immediate disposal of the Federal Barge Lines operated by the 
Inland Waterways Corporation. 

14. Does not express an opinion on the various proposals with re- 
spect to taxation. 

15. Approves as sound in principle the proposal that the railroads 
be relieved from the burden of contributing, disproportionately, to the 
cost of grade-crossing eliminations. 

16. Also approves as sound in principle the proposal that wher- 
ever a railroad is required, in connection with the improvement of navi- 
gable waters, to alter or reconstruct any of its bridges or other facilities, 
it shall be reimbursed by the Government for all cost in excess of direct 
benefit. 

17. Also places its stamp of approval as sound in principle on the 
proposal that no reorganization plan shall be approved unless the fixed 
charges for which it provides are within the ability of the property to 
earn at all times, as demonstrated by its past experience. 

The Commission warns against expecting too much from the remed- 
ial legislation now pending before the Congress, and states that the most 
important things that it would do are: (1) It would bring water carriers 
engaged in the domestic trades within the Commission’s jurisdiction and 
subject them to much the same sort of regulation as is now provided for 
railroads and motor carriers; and (2) it would create a new and tempor- 
ary agency to study and report upon the relative economy and fitness 
of rail, water, and motor carriers for transportation service with a view 
to promoting their coordinated use and avoiding wasteful and destruc- 
tive competition, and upon the extent to which the three types of car- 
riers are in effect subsidized by the Government. 

The Commission adds: 


“These are steps which we favor. Yet they reflect the dominant idea of the 
Railroad Committee that the prime trouble with the railroads, apart from general 
business conditions, lies in the fact that they are meeting with subsidized and in- 
adequately regulated competition. 

_ “We venture the guess that even if this dominant thought is pursued in legis- 
lation and its subsequent administration to the full extent which the facts justify, 
the railroads will continue to be faced by a steadily increasing participation by other 
types of carriers in the transportation of the country. Attack upon such weak points 
as may exist in the armor of their competitors ought not to divert the railroads from 
the strengthening of their own internal defenses. 

“The measures before the conference committee include only one change in 
the act which has any bearing upon the problem of the great wastes in railroad op- 
eration which are now conceded to exist and which grow out of the fact that there 
are such a throng of separate and independent companies which duplicate and mul- 
tiply services age any public need, and indeed to public disadvantage, and which 
find it impossible to cooperate adequately in the accomplishment of various com- 
mon ends. This single change is one which would eliminate the plan promulgated 
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by the Commission, under the law as it now stands, for the consolidation of the 
railroads into a limited number of systems, and leave the railroads free to unify 
their properties as they see fit, subject to the approval and control of the Com- 
mission. Inasmuch as the plan of consolidation can readily be, and upon several 
occasions has been, changed to permit unifications for which it did not provide, and 
inasmuch as in eastern territory, at least, it now provides for consolidations which 
substantially reflected the combined judgment of the leading railroad executives in 
that territory, there seems little reason to believe that such a change in the law will 
be ‘27 fruitful of results. * * * * * * 

“No constructive action in connection with the transportation problem is more 
important, in our judgment, than such efforts to reduce the great amount of pre- 
ventable and uneconomic waste which now exists in transportation and to accom- 
plish a sound integration of the various modes of transportation.” 


INCREASED TRAFFIC AND REPAIR OF EQUIPMENT 


Referring to the sudden upturn in the volume of freight traffic, 
which had made itself felt at the time the report was prepared, the opin- 
ion is expressed that the required rehabilitation of the rail transporta- 
tion equipment can be effected with sufficient promptness to meet any 
probable traffic growth, provided there is effective cooperation of ship- 
pers in the economical use of cars. 


EUROPEAN WAR AND UNITED STATES TRANSPORTATION 


In discussing this topic and the taking over by the government of 
rail properties during the last World War, the report contrasts the sit- 
uation which then existed with that which prevails today, among which 
differences are the following: 

1, The properties of the railroads have been greatly improved in 
many respects since 1917, as the result of a capital expenditure since 
that time of more than 8 billions of dollars. 

2. Alternative means of transportation by highway, by water, by 
pipe line, and by air also exist in a volume and extent far beyond what 
then existed. As an illustration of the significance of this fact, it may 
be pointed out that the movement of coal to the seaboard for export and 
use on vessels was an important cause of railroad congestion in 1917. 
Fuel oil has now supplanted coal to a large extent for vessel use, and 
the movement of such oil is largely by pipe line and tank vessel. 

3. The Commission has emergency powers with respect to the move- 
ment of traffic which it did not possess in 1917. (Section 1 (15) of part 
I), (Section 1 (16-17), (Section 3 (4)), (Section 15 (10)). 

4. It may be anticipated that as a result of the experience in the 
World War, the Government would be able, in the event of a similar 
emergency, to avoid conflicting actions of its own agencies with respect 
to transportation, and to take more effective steps to prevent an unwar- 
ranted upsurge in prices and wages. 

5. The Reconstruction Finance Corporation now exists as an 
agency able to supplement with public credit deficiencies in the private 
credit available to the railroads. : 

6. It is probable that the railroads are themselves better organized 
for centralized action than they were in 1917. 
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CARRIER COMPETITION 
With respect to carrier competition the report says: 


“While the railroads have in recent years made extensive reductions in many 
of their freight rates to meet the competition of other types of carriers, partic- 
ularly motor carriers, during the past year their policy of meeting competition in 
this way appears to have intensified. In consequence, numerous situations which 
took on the aspect of a ‘rate war’ developed and have been brought under inves- 
tigation by us through our power to suspend changes in rates. ; ; 

“As a further illustration of the increased aggressiveness in competition which 
the railroads are now manifesting, there are indications of an intention to propose 
rates covering “volume” quantities, consisting of a number of carloads, on a lower 
level than the corresponding carload rates. One such case, indeed, is now pending 
before us for decision. In the past we have permitted the use of only two units in 
the making of freight rates—carload and less-than-carload. Trainload or “volume” 
rates have not been approved, on the ground that they would unduly favor the 
large producer. The railroads appear to be contemplating rates of this character, 
however, only as a competitive measure where the traffic is now moving in similar 
quantities by other means of transportation, such as barges or pipe lines.” 


The case referred to above is I. & S. Docket 4645, involving black- 
strap molasses, in which case the Commission permitted a lower trainlot 
rate than contemporaneously maintained on car lot traffic. 

With respect to railroad freight rates the report further states: 


“The fact that in many instances railroad freight rates have been considerably 
higher than cost of service would justify has obviously afforded better opportunities 
for competition than would otherwise have existed, and the trucks and water lines 
have not been slow in availing themselves of these opportunities. In such instances, 
however, the railroads can make large reductions in their rates to meet the com- 
petition without going below full cost of service. On the other hand, they frequently 
make or propose reductions, particularly when competing on long hauls with water 
carriers or on less-than carload traffic with trucks, where their only hope is to 
cover so-called out-of-pocket expense and perhaps a trifle more. 

It will be seen that the competition of today has been and is cutting the props 
from under the old railroad rate structure and the principles, if such they can be 
called, upon which it was based. The trucks have been eating into the remunerative 
short-haul traffic and into the highly profitable carload traffic in high-grade com- 
modities which load well, and the water carriers and the pipe lines have been taking 
their toll of much long-haul traffic. The only railroad rates which have stood up 
are the rates on traffic, mostly long haul, which for one reason or another happens 
to be more or less immune to the competition of other types of carriers; but this is 
a circumstance which has provided an incentive for the decentralization of industry 
and often for the use of substitute materials. Because of the competitive reduc- 
tions, the railroad rate structure has come to be full of apparent distortions and in- 
consistencies, and has grown more complex.” 


FREIGHT FORWARDING COMPANIES 


Pointing out, as before, its observations and opinions of the handling 
of traffic by the forwarder and the Commission’s various reports and 
findings in cases involving freight forwarding companies, the report 
States that the Senate Committee on Interstate Commerce, under Senate 
Resolution No. 146, passed at the last regular session of Congress, has 
sought aid and help of the Commission in an investigation of freight for- 
warding companies and the possibilities of improving the methods of 
handling certain. classes of traffic. The Commission has appointed a 
staff committee, which the report states is gathering valuable informa- 
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tion on this subject, in addition to much already available through the 
Commission’s formal investigations. 


ADMISSIONS TO PRACTICE 


The report states that during the year ended October 15, 1939, there 
were 1,272 applicants admitted to practice before the Commission. Of 
‘this number 1,245 were Class ‘‘A’’ practitioners, and 27 Class ‘‘B”’ 
practitioners. Since the establishment of the register of practitioners, 
September 1, 1929, a total of 11,526 persons have been admitted to prac- 
tice, of whom 64.9 percent were members of the bar, and 35.1 percent 
were nonlawyers. The Commission pays its compliments to the Association 
of Interstate Commerce Commission Practitioners for its cooperation 
in investigating the standing of applicants both lawyers and non- 
lawyers. The Commission renews a suggestion contained in its last an- 
nual report with respect to admission to and maintenance of eligibility 
of practice before it. The suggestion follows: 


“The passing upon applications for admission to practice has become somewhat 
of a burden, and appropriate provision of law should be made to enable us to im- 
a a reasonable fee, to be covered into the miscellaneous receipts of the public 
reasury, which would compensate for the time and expense involved, and would 
suffice to deter those who have no intention of making use of the privilege. Ad- 
missions might well be made to run for limited periods, with the privilege of re- 
newal upon a showing of continued possession of the qualifications initially required 
as picrequisites to admission. The roll of practitioners would thereby be made up 
of persons who were active and who preserved good standing.” 


NUMBER OF CASES HANDLED 


During the period covered by the report formal complaints filed 
numbered 242, a decrease of 49 as compared with the previous period 
The Commission conducted 663 hearings and took approximately 113.944 
pages of testimony. Approximately 35 percent of the total number of 
formal complaints, the report states, are now handled by the shortened- 
procedure method, as compared with 30, 32 and 30 percent during the 
preceding three years. The number of informal complaints received was 
650. The Bureau of Inquiry directed and conducted more than 250 
invéstigations. The Bureau of Law on October 31, 1938, had pending in 
the court 24 cases. During the year ended October 31, 1939, 31 cases 
were instituted and 25 were concluded, leaving 30 cases then pending. 
A summary of the court cases are contained in the report and accom- 
panying appendix. 


BUREAU OF MOTOR CARRIERS 


The report states that the past year, to a considerable extent, marked 
a transition period in the work of the Motor Carrier Bureau. During 
previous years the Bureau’s activities were directed principally toward 
a determination of the rights of approximately 80,000 motor carriers 
which had filed applications, claiming that they were engaged in inter- 
state transportation on the so-called ‘‘grandfather’’ date specified in the 
Act. The greater part of the work in passing upon these applications 
has now been completed, the report states, and emphasis of the work has 
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now shifted to safety, enforcement, and rates. The report then cites 
court decisions in connection with motor carriers outstanding among 
which are the following two: 


In William E. Rush Common Carrier Application, 17 M. C. C. 661, decided 
August 9, 1939, we announced the principle that the intention existing at the time 
a movement starts if it persists throughout, governs and fixes the character of the 
movement. This decision enabled us to dispose of a large number of applications 
which had necessarily remained pending during our consideration of the question. 

We found in Dixie Ohio Express Co. Common Carrier Application, 17 M. C. C. 
735, decided August 9, 1939, that the carrier for whom freight was thus transported 
can base “grandfather” rights on such operations when the arrangement was such 
that the vehicles were operated under its direction and control and under its re- 
sponsibility to the general public as well as to the shipper. It was further found 
that such direction, control, and responsibility were shown in the instant case by the 
facts that the traffic moved under bills of lading issued by the carrier, the validies 
were registered and insured in its name, which was also displayed on the vehicles, 
and the time and manner of the loading, unloading, and movement over the routes 
were subject to its direction. 


BUREAU OF STATISTICS 


Of notable interest from the section of the report covering work and 
activities of the statistical bureau is the following: - 


“in August 1939 we were granted a supplemental appropriation for the fiscal 
year 1940-41, to enable us to employ additional personnel to assemble and analyze 
transportation-cost data for the railways, motor carriers, water carriers, and pipe 
lines under our jurisdiction. Steps were taken immediately to organize a cost-finding 
section in this bureau. This work is progressing along two lines, 1. e., analysis of cost 
testimony in cases now pending before the Commission and development of im- 
proved methods for determining transportation costs to be used by the Commission 
In future cases. During the past 12 months analyses were completed or begun in 
17 cases involving cost testimony. 

Among the special studies completed during the year are the following: 

1. Railroad Sinking Funds and Funded Debt.—This study of sinking funds 
presents a summary of the facts regarding sinking funds of 51 class I steam 
tai.ways with operating revenues of $25,000,C00 or more per annum. It dis- 
cusses the principles which should govern the creation and administration of 
sinking funds. 

2. Fluctuations in Railway Freight Traffic Compared with Production—This 
statement (No. 3867) reviews the trend of production of various classes of 
commodities in the years 1928-1937, and shows the extent to which the railway 
traffic in the same commodity has fallen behind production. 

3. Statistics of Oil Pipe Lines, 1921-1937—Statement No. 396 summarizes 
selected statistics from reports which have been filed with the Commission 
from 1921-1937, together with some related data from other sources. 

4. Financial Requirements of Railways—Statement No. 3911 summarizes the 
replies of railway executives early in 1939 to a questionnaire concerning the ex- 
tent of deferred maintenance at the close of 1938 and the expenditure needed 
for additions, betterments, and extensions. The replies indicated that there was 
deferred maintenance to the extent of $283,800,000, assuming a traffic as large 
as that of 1937 to be in prospect, and that $495,750,000 additional should be ex- 
pended in the three-year period, 1939-1941, to enable them to handle that vol- 
ume of traffic more cheaply and expeditiously. The replies indicated that 
however deplorable the financial condition of the carriers from the standpoint 
of earning power, they were decidedly not in a tumble-down condition, a fact 
which is in harmony with the more recent position of the Association of Amer- 
ican Railroads that the railways will be able to’prepare themselves to handle any 
amount of traffic likely to be offered. 
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5. Unit Revenues and Expenses of Railroads—Statement No. 399 affords a 
convenient survey of the changes during the period 1915 to 1937 in the average 
revenues, expenses, and net railway operating income per train-mile, car-mile, and 
ton-mile. 


In this work the facilities and personnel of the Bureau of Valuation have 
also been utilized. 


LEGISLATIVE RECOMMENDATIONS 


The concluding paragraphs of the report, which deal with legislative 
recommendations, are here quoted in full: 


“In our last annual report we discussed at some length the serious financial 
plight in which the railroads of the country, and indeed most of the carriers of 
other descriptions, then found themselves. In view of the certainty that various 
proposals for possible remedial legislation would be presented to the Congress, 
and that opportunity would be afforded for thorough consideration of the general 
subject in that connection, we stated that we would not then offer specific recom- 
mendations with respect to legislation of this character. In another chapter of this 
report, the remedial legislation which was subsequently proposed is discussed, and 
the position which we have taken with respect thereto is indicated. 

“With respect to other matters, we submitted in our last annual report seven 
specific recommendations for legislation, and we adhere to these recommendations. 

or the most part they are now receiving active consideration by the Congressional 
committees, and we deem it unnecessary to repeat them here.” 


The above is necessarily a rigid condensation of the 200-page report. 
Your editors have touched only upon those subjects which they felt most 
deserving of the JouRNAL readers’ interest. Detailed data and statistics, 
which the report contains in voluminous form, are necessarily eliminated 
from a summary of this character. 

Bound copies of the report are available at the Government Printing 
Office at 75c each. 
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District of Columbia Chapter Hears 
Commissioner Aitchison 


PLANS ANNOUNCED FOR STUDY AND DECISION OF COMMISSION PROBLEMS 
COMMISSIONER ROGERS TO SPEAK AT NEXT MEETING 


A well attended luncheon meeting of the District of Columbia 
Chapter of the Association was held on January 9, 1940. 

Commissioner Clyde B. Aitchison, the guest speaker, was introduced 
by the Chairman of the Chapter, Mr. R. Granville Curry, who referred 
among other things to Commissioner Aitchison’s active interest in the 
Association since its inception, to his valuable contribution to the pro- 
fession through his work on the Interstate Commerce Acts Annotated, 
and to his vigorous insistence on the independence of the Commission. 


COMMISSIONER AITCHISON SPEAKS ON PROJECT FOR A MANUAL OF PRACTICE 


After congratulating the Chapter on its organization, Commissioner 
Aitchison in a thoughtful address dealt with the subject of a ‘‘Manual 
of Practice before the Commission,’’ a project which is under consider- 
ation by the Association. 

He referred to the somewhat nebulous character of the proposal at 
the present time, discussed possible methods of preparation, and dis- 
passionately dealt with the advantages and disadvantages of undertak- 
ing such a work. 

In referring to the desirability of a manual of practice, he said 
that no such manual is conveniently obtainable by the great mass of 
the bar. He emphasized, however, the importance of providing a ‘‘ good 
tool,’’ because if the manual is deceptive, or imperfect, or incomplete, 
its defects would carry the weight of the Association’s prestige, and be 
cited accordingly. So far as latitude is permissible, it should be exer- 
cised to bring about unity, simplicity, and liberality in the Commission’s 
practice and to avoid ‘‘an undue magnification of technique.”’ 

Commissioner Aitchison pointed out that weaknesses of the bar ap- 
pear to lie in other directions than the technique of making pleadings 
and like matters of practice, citing instances, disclosed by examination 
papers, of lack of appreciation of fundamentals of evidence, of prin- 
ciples like that established in the Arizona Grocery Company case, and 
of other matters which can scarcely be within the ambit of the projected 
manual. 

As to source material, he suggested consideration of the Constitu- 
tional requirements of due process, decisions of the Supreme Court of 
the United States and lower courts, particularly the Court of Appeals 
of the District of Columbia, statutory prescriptions of particular pro- 
cedure, including the requirement that the Commission’s procedure con- 
form as nearly as may be to that of the Federal courts, the recent 
codification of the rules by the Supreme Court, the Commission’s general 
rules of practice, its special rules in cases where practice has not yet 
erystalized, interpretations and supplements found in the Commission’s 
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reports, and unwritten practices. The tremendous volume of such ma- 
terial must, he said, be understood, yet completeness is a prime requisite, 

Assuming the material has been collected in bulk, the next question 
he said, is how it is to be assembled. As possible methods he referred 
to the topical digest method, the text book form, the restatement of the 
law in a manner similar to that of the American Law Institute, and the 
annotation of the rules of practice, supplementing them with forms, 
As to the last method, he called attention to the pending codification in 
the National Archives of all administrative rules of practice and other 
regulations and pointed out that this work will be the source most readily 
available to many and, therefore, must be cited. 

Next, he said, is the outline of the work, perhaps the major task. It 
requires the best available scholarship, width of experience, capacity 
for analysis, and long sustained self-criticism and effort. The work 
also requires organization of suitable editorial and clerical staffs with 
provision for revision by a capable, experienced chief and submission 
of the product in a tentative way to the criticism of others, particularly 
of those for whose use it is designed. Because of the limited demand and 
the expense of preparation the publication of such a work would not 
be a practical commercial venture. Alternatives in preparing the work 
are to use a large quantity of volunteered and uncompensated skill and 
labor, or to restrict the scope or authority of the product by letting it 
be a one man affair, and giving him every aid and encouragement. 

In concluding, Commissioner Aitchison called attention to two things 
which put in question the timeliness of the present product: (1) the gen- 
eral assault on administrative practice, in the Logan bill, and also the 
comprehensive study being made by the Attorney General’s Committee, 
indicating, among other things, that administrative law is in a state of 
flux, (2) there is now pending in Congress legislation which may mark- 
edly affect the extent of the undertaking, as well as its content. 


PROPOSED SUBJECTS OF STUDY AND DISCUSSION BY CHAPTER 


Following Commissioner Aitchison’s address, the Chairman of the 
Chapter reported that the officers and executive committee were of the 
opinion that the organization should not become a social, luncheon club 
but should seriously consider the problems affecting the work of and 
before the Commission. Not in an unfriendly spirit but in an attitude 
of helpfulness, the following subjects were suggested for consideration by 
the Chapter: 


1. Should the Chairman, Secretary, or other official of the Com- 
mission be given greater powers to check and report on work of 
the Commission in a manner similar to that provided for in the 
ease of the Administrative Officer of the Federal Courts? 

2. Could examiners of the Commission be further mobilized to ex- 
pedite its work? ; 

8. Could reports of the Commission be generally improved in re- 
spect to findings of fact or otherwise? ; 

4. Is use of pretrial procedure feasible in the Commission’s practice! 
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5. To what extent may the Federal Rules of Civil Procedure be 
adapted to I. C. C. practice? 

6. Could work of Commissioners be organized to permit of more 
time for study of briefs and consideration thereof before, during, 
and after oral argument? 

7. Is oral argument generally advantageous, and should it be re- 
stricted ? 


Committee assignments will be determined upon with a view to en- 
listing the interest and aid of as large a number of members of the 
Chapter as possible and with a view to bringing out discussion of the 
above and other subjects at the meetings of the Chapter. 

It was voted to have the monthly luncheon meetings on the third 
Tuesday of the month in order that it might be more convenient for 
members of the Commission to attend. 

Commissioner Rogers will speak at the next meeting on February 20. 








Annual Dinner Sponsored by Veterans of 
Docket 17,000, Part 7. 


Regimental Sergeant Major Frank Townsend, and Adjutant C. T. 
Vandenover, who sponsor the annual dinner for veterans of Docket 
17,000, Part 7, called the ‘‘round-up”’ for this year at the Sherman Re 
Hotel, Chicago, Wednesday evening, January 3rd. The guest of honor 
was Frank E. Marsh, who has just recently retired from the Santa Fe 
and who was, it is believed, the original witness in the Grain Case. 

About 150 were present at the dinner and a very beautiful radio was 
presented to Mr. Marsh. Frank Townsend presided in his usual jovial H 
manner and did a mighty good job of it. 

Examiners George Hall and Arthur Mackley, who have participated 
in the case from the beginning, were present at the dinner. During the 
course of the evening Frank Townsend recited a poem which he had 
written, which- was dedicated to the Veterans of Docket 17,000, Part 7. Ra 
The poem was entitled: ‘‘Transit or the Rate-Break?’’ and follows: 


TRANSIT OR THE RATE-BREAK? — 


“Why is transit such a mess?” said Mackley and Hall. 
“To ball you up, to ball you up,” the trembling witness said. C 
“What makes you look so dumb and white?” said Mackley and Hall. . 
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“I’m dreadin’ what I’ve got to watch,” the trembling witness said. so 
For they’re hanging’ the new transit in the mornin’, so they say, res 
The railroads are dead against it and they’re killin’ it today; 

They've restored the “back-hauls,” and thrown the three-way rule away, ap 
An’ they’re hangin’ the new transit in the mornin’. . 
u 

“What makes the rate clerk breathe so ‘ard?” said Mackley and Hall. pr 

“I can’t explain, | can’t explain,” the trembling witness said. Cc 

“Who broke the rules, and why and when?” said Mackley and Hall. an 

“Transit and proportionals too,” the trembling witness said. 

For they’re killin’ the new transit, they are draggin’ it around, pa 
It must have a team mate where proportionals are found, 

Or swing before next summer, for a double crossing ‘ound— 

Unless they hang the new transit in the mornin’. 

“We have a plan, we have a plan,” said Mackley and Hall. ; 

“Ive ‘eard of that, it just won’t work,” the trembling witness said. 

“The rate-break plan is simple too,” said Mackley and Hall. . 15 

“Can markets use the darn thing too?” the trembling witness said. fiv 
Unless they —_ dear old transit you must keep them in the game; 

« The service at the interior is always just the same; 
But the poor old crippled markets will get all the gosh darned blame, 
For bustin’ up the rate-break in the mornin’. 

“We'll make exceptions when we can,” said Mackley and Hall. 

“I'll need a few, the rules are tough,” the trembling witness said. 

“What's that so black agin the sun?” said Mackley and Hall. 

“It’s transit fightin’ ’ard for life,” the trembling witness said. 

For they’ve done with this new transit at the markets. 
The interior can ‘ave it, and do doubt they need it too, 
But unless we can have exceptions (we only need a few), Cl] 






We'll join in hangin’ the new transit in the mornin’. 
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Meetings of Regional Chapters 


Chicago Chapter 
, Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
. Tllinois. 


et Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
in Rooms of the Palmer House, Chicago. 

or <cieiminaieneinis 

Fe District of Columbia Chapter 

a R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
al Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
, House, Washington, D. C. 

e San Francisco Chapter 

d T. G. Differding, Chairman, Transportation Department, California 
1. Railroad Commission, State Building, San Francisco, California. 


Meets: Palace Hotel, San Francisco, California. (Date of month 
and time of meeting unknown at present.) 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 





San Francisco Organizes Regional Chapter 


At a meeting held at the Palace Hotel, San Francisco, December 
15th, another Regional Chapter of the Association was formed. Twenty- 
five members were present at the organization meeting. 

The following were elected officers of the San Francisco Chapter : 


T. G. Dirrerpine, Chairman 
James E. Lyons, Vice-Chairman 
ReEGiInaLp F. WaLKER, Secretary-Treasurer 





The members of the Executive Committee are: 


Howarp G. FrREas JOSEPH J. GEARY 
F. W. MIzELKE FRANK M. CHANDLER 


A Constitution and By-Laws, very similar to those of the Chicago 
Chapter, was adopted. 
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The Adjustment of Rates Between Competing 
Forms of Transportation* 


Contrary to ideas rather widely entertained by those who have not 
studied the history of the Interstate Commerce Commission, the trans- 
portation abuses which it was created to abate were the product more 
of competition than of monopoly, although both were contributing fac- 
tors. Between them, with competition as the main moving force, they 
had produced all manner of discriminatiuns in rates which were found 
on every hand and were thought by many to be unjust. The competi- 
tion was chiefly between railroads, but even in those days water trans- 
portation was an important competitive force and was responsible for 
the more flagrant instances.of charging more for short than for long 
hauls over the same route which were particularly obnoxious to public 
opinion. 

It is significant that in the second year of its existence the Com- 
mission recommended ‘‘that the carriers engaged independently in in- 
terstate traffic on the rivers, lakes, and other navigable waters of the 
country be put in respect to the making, publishing, and maintaining 
rates upon the same footing with interstate carriers by rail.’’ In the 
same report the Commission dwelt upon the damage done to both the 
railroads and the public by unreasonably low competitive rates, and five 
years later, in 1893, after mentioning the many railroad receiverships, 
it recommended that it be given authority to fix minimum as well as 
maximum rates. It thus appears that even then the thought had gained 
ground that regulation directed against unduly low rates, and designed 
to curb competition in this respect, might well be required in the public 
interest to protect the carriers against themselves. 

The power to prescribe for the railroads minimum in addition to 
maximum rates was, however, not given to the Commission until 1920, 
when it was conferred in a statute, the Transportation Act, 1920, whose 
predominant object was to foster and promote good financial health for 
the railroads. This endeavor to promote carrier welfare through legis- 
lation has since persisted. The five most important transportation 
statutes of recent years, the Emergency Railroad Transportation Act, 
1933, the Inter-coastal Shipping Act, 1933, the Motor Carrier Act, 1935, 
the Merchant Marine Act, 1936, and the Civil Aeronautics Act, 1938, 
were all acts whose primary purpose was, in one way or another, to im- 
prove carrier financial conditions; and the same motive dominates the 
transportation legislation which Congress now has under consideration. 
The shipper and traveler have not been the direct objects of concern in 
the more recent regulatory acts. The immediate objects of concern have 
rather been the carriers, with the thought, of course, that their welfare is 
in the long run essential to the public welfare. Those who are wont to 
inveigh against public regulation as a force that hampers and hurts the 
carriers may well give heed to the fact that the carriers themselves have 





_ *Address of Joseph B. Eastman, Chairman of the Interstate Commerce Com- 
er before the American Economic Association at Philadelphia, Pa., December 
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been leading proponents of the more important federal regulatory sta- 
tutes from 1920 to date. 

The reason for this lies in the fear, generated by plenty of practical 
experience, of the effects of unrestrained competition, a fear which has 
continually grown more acute as competition in transportation has in- 
creased in prevalence and intensity. The outstanding transportation fact 
of the past two decades, as everybody knows, has been the tremendous 
growth of such competition. The traffic which is not open to some kind 
of competition in transportation is now so rare as to be negligible, and 
one very important fact is that much of this competition, so far as all 
forms of transportation except the railroads are concerned, can be fur- 
nished by the shipper, or the traveler, with his own facilities. 

I sometimes wonder whether it might not be wiser to let nature have 
her way with this competition and work out results on Darwinian prin- 
ciples. Apart from the carnage and disaster for many which this pro- 
cess would involve, however, such a struggle for existence would not be 
maintained by intelligent human beings in the absence of compulsion. 
Left to themselves, sooner or later they would begin to trade and com- 
bine. The alternatives to an attempt to abate the abuses of competition 
by public regulation are, therefore, either to compel competition to be 
maintained in full force and vigor until only the fittest survive, or to 
permit the carriers to work out a state of peace in their own way through 
an admixture of throat cutting, trading, and combination. Neither of 
these alternatives appeals to me as likely to produce satisfactory results, 
and therefore I see nothing to do except to continue and improve, if 
possible, the policy of regulating competition in transportation to which 
the country is now quite definitely committed. 

With respect to this matter, I speak with the limitations of one who 
has the job to do and cannot properly indulge his own theories without 
hearing and considering what all interested parties have to say. ‘The 
Commission now has a number of important cases pending in which the 
rates of competing forms of transportation are under consideration. 
They present issues which, in my judgment, are as difficult as any that 
the Commission has ever had to determine, and there is such a clash of 
views as to how they should be determined that the controversy is likely 
to spread to the Supreme Court, to Congress, and to public opinion. I 
am inclined to believe that sound and satisfactory policies will be de- 
veloped only gradually through the decision of successive cases and 
experience with the practical results, much as the common law was de- 
veloped. For these reasons I shall not undertake in this paper to give 
answers to the problems but only to indicate what some of them are. 

The competition between different modes of transportation is, of 
course, affected very materially by the extent to which public aid or sub- 
sidy is given, directly or indirectly, to each. Very complicated ques- 
tions of fact and of public policy are presented by this matter, but they 
have not been committed to the Commission for determination or con- 
sideration, and we must take the situation as it exists in this respect re- 
gardless of what it should be. The chief questions by which the Commis- 
sion is confronted in the adjustment of the rates of competing forms of 
transportation are whether and how and to what extent it should exercise 
its authority to prescribe minimum reasonable rates. 
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What is a minimum reasonable rate? This is a question which the 
Supreme Court may have to answer. There are widely different views. 
At one extreme, there are those who say that it is a rate which covers 
with some margin what is termed the ‘‘ out-of-pocket expense’’ of hauling 
the traffic, by which is meant the expense which is added when the traf- 
fic is carried and which is saved when it is not carried. Others say that 
the measure is what I call the full allocated cost of service, including a 
fair return on the value of the property used in the service. This cov- 
ers, not only any expense for which the traffic in question is solely re- 
sponsible, but also its proportional share of the expense incurred in 
common for that and other traffic and of the profit essential to the finan- 
cial welfare of the carrier. At the other extreme, many take the view 
that no particular formula can be used in determining a minimum rea- 
sonable rate. Many things are pertinent and there are flexible limits of 
judgment, dependent on the circumstances, just as there are in the 
determination of maximum reasonable rates. Congress, according to 
this view, must have given the Commission this power for the purpose 
of preventing destructive competition, of promoting the use of each mode 
of transportation in the service for which it is economically best fitted 
and discouraging its use under reverse circumstances, and of stabilizing 
and improving the financial conditions generally prevailing in the trans- 
portation industry. This being so, it is argued, the power should be used 
in each particular situation in whatever way will best accomplish that 
purpose. 

In the past, cost of service lurked in the background in fixing of rail- 
road rates, but the railroads used only rule-of-thumb methods in de- 
termining such cost and were chiefly interested in it from the stand- 
point of results in the aggregate. In fixing rates on a particular kind 
of traffic, they were more interested in what it would bear. More eu- 
phemistically, this has come to be known as giving consideration to the 
value of the service. The highest rates in relation to the cost of service 
were, I think, and speaking broadly, the carload rates on commodities 
capable of fairly heavy loading and of relatively high value. The pres- 
ent widespread competition from other modes of transportation, both 
public and private, has brought cost of service into the foreground and 
given it a much greater degree of importance. In adjusting rates be- 
tween competing forms of transportation, specific knowledge of respec- 
tive costs of service, so far as it is attainable, seems essential. 

I say ‘‘seems’’ in this connection, because there is a school of thought 
to the effect that when carriers of different types compete, each can con- 
tribute something in the way of service that the other cannot supply, 
so that all ought to be available for public use. Therefore, it is urged, 
competitive rates ought to be adjusted to a basis which will be profitable 
to the carriers concerned, of whatever type, and which will permit them 
all to share in the traffic. In such an adjustment, those who hold this 
view would give lesser attention to respective costs of service, but in 
determining the general level of the rates would give heed to the value 
of the service, and they would also establish what are termed ‘‘differen- 
tials’’ in the rates, i.e., fix rates somewhat higher or lower for one type 
of carrier than for another, wherever necessary to bring about what they 
regard as a fair distribution of the traffic. 
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However, the Commission is concentrating attention on the subject 
of cost finding, and has recruited a small staff of experts for this pur- 
pose. It is hardly necessary to say that the subject is full of oppor- 
tunities for controvery, particularly as to railroad costs, because of 
the large extent to which costs are incurred in common for the hauling 
of many different types of traffic. To distribute such items of expense, 
allocation formulas must be used the accuracy of which is not capable 
of complete demonstration, and which often appear somewhat arbitrary. 
So-called ‘‘ out-of-pocket expense,’’ which also enters into the picture, as 
I have already indicated, has been found to be a shifting and elusive 
quantity, dependent on the volume of traffic under consideration. 

That the questions which arise out of the desire of carriers to take 
on competitive traffic, if need be, at rates which yield only a bare margin 
over what they deem to be the ‘‘out-of-pocket expense’’ require close 
and thorough study is, I think, already very evident. From time im- 
memorial the railroads have justified low competitive rates on this theory 
that the traffic so gained adds comparatively little to the expense which 
would otherwise be incurred. Trucks and ships find plenty of oppor- 
tunities for applying the same theory, particularly in securing return 
loads when traffic preponderates in one direction. No doubt it is a 
fairly sound theory, if confined to a comparatively small fraction of the 
traffic carried. The difficulty is that ‘‘out-of-pocket’’ expense tends to 
increase disproportionately as this fraction increases in size, and this 
tendency becomes a positive danger when competition is so generally 
pervasive as it is at the present time. It is relevant to call attention to 
the fact that prevailing railroad passenger fares and less-than-carload 
freight rates in general, as well as many carload rates which they charge 
in competition with water carriers, can only be justified by the added- 
traffic, out-of-pocket expense theory. 

It is also evident that in adjusting the rates of competing types of 
for-hire carriers under modern conditions, consideration must always 
be given to the ability which the shipper frequently has to provide his 
own private transportation, by ship, truck, or pipe line, if he finds this 
to his financial advantage. This is a factor which tends to make cost of 
service much more nearly a measure of what the traffic will bear than 
once was true. There is some alleviation from the standpoint of the for- 
hire carriers, however, in the fact that the shipper seldom has a good 
load factor, that is to say, the traffic which he can handle himself is apt 
to be mostly in one direction, and he often shrinks from the investment 
and the creation of an organization required to carry on what is for him 
& new line of activity. This is especially true of motor carriage. Or- 
dinarily he prefers, unless the cost disadvantage is quite substantial, to 
utilize the services of the for-hire carriers. 

_ A further danger that we must be on guard against in fixing min- 
imum rates is the establishment of an artificial and rigid method of rate 
making which will impair the incentive which free competition gives the 
carriers to increase the efficiency and economy of their operations. 
When it is borne in mind that the amount of transportation to be per- 
formed is not a fixed and static quantity, but one capable of expansion 
as facilities with lower costs are made available, it is not difficult to 
realize the danger to the development of the country if this incentive to 
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improvement is removed or impaired. However, this is as yet no more 
than a remote prospective danger, for certainly the incentive is now very 
great and improvements in transportation are being made at an unpre- 
cedented pace. 

In the period from 1920 to 1935, the Commission’s transportation 
jurisdiction, except for a limited authority over pipe lines, was confined 
to railroads and allied carriers, and the power to fix minimum rates was 
used very sparingly. The railroads rarely sought its use. There were 
important cases, however, where it was used, largely on the Commis- 
sion’s own initiative, to protect the rate structure against threatened rate 
wars ; and in the exercise of its discretion to grant or withhold relief from 
the prohibition against charging more for a short than for a long haul 
over the same route, the Commission undertook to prevent certain com- 
petitive railroad rates from going below a ‘‘reasonably compensatory” 
level. 

Since the passage of the Motor Carrier Act, 1935, however, the 
power to prescribe minimum rates has been invoked much more fre- 
quently. Interestingly enough, the motor carriers have often sought 
its use to curb what they deemed to be demoralizing and destructive com- 
petition in their own ranks, and both railroads and motor carriers have 
increasingly prayed for its use against each other. In the past year or 
so the competition between these two forms of carriers has grown in 
intensity and virulence, and in a considerable number of instances the 
Commission has felt impelled to arrest the vicious circle of reductions 
through its suspension powers pending a thorough investigation. 

To date the Commission has had no jurisdiction over the port-to- 
port rates of water carriers and only power to prescribe maximum rates 
for joint rail-and-water hauls. The legislation which has now reached 
the conference committee stage in the present Congress, however, pro- 
poses to extend the jurisdiction of the Commission, so that it will cover 
water carriers in much the same way as railroads and motor carriers. 
Obviously, if this is done, our problems will not be simplified. On the 
other hand, the opportunities to bring about a better coordination in the 
use of these three modes of transportation, to the advantage of the pub- 
lic as well as of the carriers, ought to be increased. 

In so short a paper as this, it is of course impossible to give more 
than a cursory indication of the problems which are involved in the at- 
tempt, by public regulation, to adjust the rates of competing forms of 
transportation. Enough has been said, however, to suggest that the 
lot of regulatory bodies, like that of which I am a member, which have 
this task to do is, like that of the policeman, not a happy one. I often 
wish that it could be my good fortune to have in hand the regulation of 
a prosperous monopoly. It must, I feel sure, be an infinitely easier task 
than the regulation of a multitude of violently competing and more or 
less impecunious carriers. The latter work requires, if it is to be done 
at all satisfactorily, an extraordinary amount of patience, care, and 
wisdom. The stock of those qualities which we possess is strictly lim- 
ited, and if the economists of the country can help us with their own men- 
a _ and stores of acquired knowledge, we shall be very grateful 
in ' 
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Rail Transportation 
By F. F. Estes, Editor 
President Pelley on Railroads 


The outlook for the railroads commencing the new year is more en- 
couraging, according to President J. J. Pelley of the Association of 
American Railroads. Not only is the level of freight traffic higher, he 
states, than at any corresponding time since 1936, but there has also 
been improvement in the current earnings of the railroads. He adds, 
however, that this improvement ‘‘does not obviate the need for a na- 
tional transportation policy placing all agencies of transportation on an 
equal footing under the law.’’ Mr. Pelley continues: ‘‘The railroads will 
enter 1940 with a level of freight traffic approximately ten per cent 
higher than at this time one year ago and about eighteen per cent above. 
two years ago. Compared with the corresponding period in 1936, the 
level will be a decrease of about four per cent. 

“From a financial standpoint, preliminary estimates indicate that 
the railroads as a whole will have a net income of $95,000,000 in 1939, 
compared with a net deficit of $123,471,074 in 1938, and approximately 
the same net income as in 1937. * * * * * While complete reports for 
the year are not yet available, preliminary reports for 1939 indicate that 
the railroads will have a net railway operating income, before fixed 
charges, of $600,000,000 or a return of 2 1/3 per cent on their property 
investment. In 1938, it was $372,874,000, or a return of 1.43 per cent. 
In 1930, however, the same railroads had a net railway operating income 
of $869,000,000, or an annual return of 3.28 per cent. Gross revenues 
in 1939 approximated $4,020,000,000, an increase of 12.7 per cent above 
1938, but a reduction of 23.9 per cent under 1930. Operating expenses 
were approximately $2,925,000,000 in 1939, an increase of 7.4 per cent 
above the preceding year but a decrease of 25.6 per cent under 1930.’’ 





Interstate Trade Barriers to Receive Serious Study 


_ A newly formed interdepartmental committee to study abolition of 
interstate trade barriers met recently and laid ground-work for a cam- 
paign which may have far-reaching results. Major tactics discussed 
were: (1) a full and complete study by the Temporary National Eco- 
nomic Committee with public hearings to adduce testimony from all in- 
terested parties; (2) a study by the Works Progress Administration 
of all existing state laws that act as trade barriers and administrative 
orders issued under the laws; (3) enlistment of large consumer organ- 
ations to support the committee’s campaign. Following is the person- 
nel of the interdepartmental committee: Paul T. Truitt, Commerce De- 
partment, (Chairman) ; Honore Catudal, Division of Trade Agreements, 
Department of State; Corwin Edwards, Special Assistant to the Attor- 
ney-General; Dr. Isador Lubin, Director of Bureau of Labor Statistics, 
Department of Labor; Dr. Frederick V. Waugh, Division of Marketing 


195 











196 1. C. C. PRACTITIONERS’ JOURNAL 





and Transportation, Dept. of Agriculture; John E. O’Neill, Admin- 
istrative Technical Assistant, Federal Alcohol Administration; A. H. 
Martin, Jr., Director of the Marketing Laws Survey, Federal Works 
Agency, and Donald Montgomery, Consumers’ Counsel, Department of 
Agriculture. 

On December 17, Commerce Secretary Hopkins announced an im- 
mediate program of action following conferences with officials of the 
Council of State Governments and the Conference of Governors. Mr. 
Hopkins stated that apart from the possibility of hearings before the 
T. N. E. C., the immediate activity of the inter-departmental committee 
will involve continuance and expansion of research already under way 
in the interstate trade barrier field. The Secretary said: ‘‘ At this stage 
of the game it is obvious that the best immediate course for the Federal 
committee to pursue is to cooperate with the Council of State Govern- 
ments and supplement its work wherever possible, since the problem of 
trade barriers is essentially one for the States themselves to solve. With 
the creation of the Interdepartmental Committee, the hitherto scattered 
efforts of various governmental agencies in Washington are being cor- 
related into a unified program. Information on the disruption of free 
flow of interstate commerce by State barrier laws will be gathered by 
the Interdepartmental Committee and turned over to the State organ- 
izations. In return, information assembled by the States will be made 
available to the committee to coordinate our own research.’’ 

Secretary Hopkins also announced that he has received acceptances 
to serve as members of an advisory group to the Committee from Dr. 
W. Y. Elliott, Harvard University, widely recognized for his studies on 
the legal aspects and constitutionality of barrier laws; Professor F. 
Eugene Melder, Clark University, Worcester, Mass., one of the pioneers 
in the campaign to eliminate State trade barriers; and Frank Bane, 
Executive Director of the Council of State Governments. Others who 
will serve in an advisory capacity are Willard L. Thorp, Economie Ad- 
viser to Secretary Hopkins; Richard V. Gilbert, Chief of the Commerce 
Department’s Industrial Economies Division, and Dr. John Cover, 
Commerce Department research authority on trade barriers. 





Demurrage and Sit-Down Strikes 


Applying the principles it had used in disposing of the Chrysler sit- 
down demurrage strike case (referred to on page 127 of the December 
JOURNAL) the I. C. C. has modified its order in Docket 27217, Balfour, 
Guthrie & Company, Limited, et al, v. Chicago, M. St. P. & P. R. R. Co., 
et al, so as to apply a demurrage charge of only $1.20 per day on cars 
detained due to a strike of longshoremen at Portland, Oregon, and other 
West coast ports. Originally the Commission had found the charges as- 
sessed during and after the strike not to have been unreasonable. It 
denied petitions of certain interveners for rehearing, but reopened the 
proceeding for oral argument. In its late report it finds the demur- 
rage charges assailed were unreasonable to the extent they exceeded 
$1.20 per day, applied for the actual period the cars were detained while 
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the strike was going on, including Sundays and legal holidays and with- 
out free time for loading and unloading. The Commission said that the 
charges for this period were to be computed independently of demurrage 
accruing before or after such period whether under the straight plan or 
the average agreement. Reparation with interest was awarded. 

The demurrage originally assessed was $3.00, and the $1.20 figure 
which the Commission finds as an allowable maximum contains no pen- 
alty, but is based on the $1.00 per diem which the railroads pay other 
roads for the use of cars and is plussed by 20c¢ to cover extra expense to 
which the carriers were put by the unusual situation. The new ruling 
is a compromise by which the carrier is allowed to collect reasonable 
compensation for the use of its cars plus incidental expenses and elim- 
inating any inclusion of charges as penalty where conditions were beyond 
control of the plant management. 

The Commission did not undertake to prescribe a rule for the fu- 
ture, due to the fact that the entire matter was the subject of negotiation 
between representatives of the shippers and the carriers, but stated that 
if the carriers were willing to publish a rule satisfactory to the shippers 
there was no need for an order for the future, and the proceeding was 
held open for entry of such order in the event the parties failed to agree 
on a reasonable rule. 





Schram Addresses Detroit Traffic Club 


Conceding that each mode of transportation has a particular eco- 
nomic sphere wherein it operates most successfully, it becomes increas- 
ingly evident that attention should be diverted from a single agency and 
focused on the system as a whole in an attempt to evaluate the relative 
usefulness of its various units.’’ 

The above statement is taken from remarks of the Honorable Emil 
Schram, R. F. C. Chairman, before the Traffic Club of Detroit, which 
gathering he addressed on December 13, 1939, on the subject ‘‘Conser- 
vation in Transportation.’’ Citing the general realization now that 
natural resources are not inexhaustible, and must be conserved, he added, 
“TI believe it is time we realize that the capital resources behind our 
transportation system likewise are not inexhaustible—time we adopted 
a ‘conservation’ approach with respect to that system. In other words, 
‘capital erosion’ in the transportation field may possibly be prevented 
by some ‘conservation’ and ‘reforestation’ methods.’’ 

Continuing he said: ‘‘From the standpoint of the national economy, 
the greatest gain to be derived from the restoration of a transportation 
system to private corporate management, after a period of bankruptcy 
or receivership, is the liberation of the capital invested—and the re- 
establishment of earning power and credit which direct the flow of cap- 
ital back into industry. The direction of the flow of capital is the 
economic weather vane of the nation. Moreover, successful reorganiza- 
tion of a transportation system returns an important customer to the 
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durable goods industries—the real determinants of prosperity. Processes 
of readjustment often are the little acorns from which the great oaks of 
prosperity grow. 

**Capital is the vitalizing force of business activity. It is timid, 
has a long memory, and a keen sense of self-preservation. It must be in- 
vited, not conscripted, and once obtained, must be treated fairly. Cap- 
ital is not immortal—on the contrary, it has had an exceedingly high 
mortality in many places. The future development of transportation is 
dependent upon the availability of capital and the ability of manage- 
ment to keep pace with ever-changing conditions and demands. The new 
capital which must come into American transportation must be made 
wholly self-sustaining—and ‘capital erosion’ must be precluded by defi- 
nite conservation methods. Only in such manner will the history of the 
United States continue to be written in the history of transportation.’’ 





Export Declarations on Shipments To Canada 


The Collector of Customs at the Port of Detroit has released Circular 
No. 101, dealing with shippers’ export declarations, which Circular 
is quoted in full below: 


“UNITED STATES CUSTOMS DISTRICT 
CIRCULAR NO. 101 
TO CUSTOMS OFFICERS AND OTHERS CONCERNED: 
PROTECTION OF SHIPPERS’ EXPORT DECLARATIONS 
“Effective 12:01 a. m., December 23, 1939, the Collector of Customs shall not 
permit any railway car or other vehicle laden with merchandise intended for expor- 
tation to any foreign country to depart from the United States until Shippers’ Ex- 
port Declarations, in triplicate, on Commerce Form 7525, specifying the kind, quan- 
tities, and values of the merchandise, have been delivered to him by the shipper or 
his agent. 
“All merchandise for export by railway, ferry. boat and vehicles must be accom- 
panied by Export Declarations, in triplicate, on Commerce Form 7525. 
“Bonds for the ee of Shippers’ Export Declarations will not be ac- 
cepted on or after 12:01 a. m., December 23, 1939. If the declarations are not pre- 
sented, the exportation of the ‘merchandise must not be permitted. 


(Signed) Martin R. Bradley, Collectors of Customs.” 


In the past the railroads have in cases where the export declaration 
did not accompany the billing, in order to obviate any delay to the ship- 
ment, been permitted by the customs people to issue a pro forma bond 
in lieu of the shippers’ export declaration, and then cancel such bond 
when the export declarations are received and surrendered to the Cus- 
toms Department. The Customs regulations have now been amended 
discontinuing the pro forma bond arrangement, and the revised regula- 
tions specifically provide that shipments must not be forwarded from 
U. S. ports into Canada unless accompanied by the shippers’ export de- 
clarations, and further provide that these declarations must be prepared 
in triplicate for the U. S. Customs instead of duplicate, and that the 
extra copy for the Canadian Customs must also continue to be furnished. 
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In other words, the declarations will now have to be prepared in quad- 
ruplicate instead of triplicate. 
While only the Detroit circular is quoted, these revised customs 


regulations apply to all ports through which traffic is handled from the 
United States into Canada. 





Eastern Passenger Fares 


The I. C. C. has granted the Eastern railroads a two months’ ex- 
tension of the maximum coach fare of 2.5 cents per mile. The railroads 
asked for a nine months’ extension of the rate, which is scheduled to ex- 
pire on January 24, 1940. The Commission ordered a hearing on Jan- 


uary 4, 1940, on the petition of the railroads for a continuation of the 
basic rate. 





Trainload Rate on Molasses Permitted by 1. C. C. 
To Meet Water Competition 


The Interstate Commerce Commission has released a most important 
decision involving the principle of a differential between trainload or 
multiple-car rates and single carload rates. The commodity involved 
was blackstrap molasses, and the proceedings is I. & S. Docket 4645. 
The Illinois Central filed tariffs to become effective June 7, 1939, publish- 
ing a rate of 14c per 100 pounds on blackstrap molasses moving in tank 
ears from New Orleans and Harvey, La., to Peoria and Pekin, Illinois, 
subject to a minimum weight of 1,800 net tons, which comprise a train of 
approximately 38 cars. At the same time it sought to maintain a rate of 
17%4e on this same commodity applicable on movement in single car 
lots. Upon protest the tariffs were suspended and the investigation en- 
sued. - 

After a complete review of its previous decisions involving quantity 
rates, and the evidence in the instant proceeding pertaining to costs of 
moving the commodity involved in trainloads, the Commission found that 
there is nothing unlawful in the establishment of railroad rates on a 
quantity larger than a carload, when moving as a single shipment 
“‘where, as here, they are designed to meet competition from other modes 
of transport whose unit of transportation is not limited to single car- 
loads, provided a just and reasonable relation in rates as between the 
larger and smaller quantities of the same traffic is maintained.’’ It 
further finds that the proposed reduction to 14¢ per 100 pounds is greater 
than necessary to meet the competition confronting the respondent rail- 
road. The schedules filed are ordered canceled without prejudice to the 
establishment of a quantity of multiple-car rate on this traffic not lower 
than 15e, subject to a minimum of 1,800 tons to be shipped under one 
bill of lading from one consignor to one consignee at one time. 
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In reconciling its decision in this case with its former rulings the 
Commission said: ‘‘It will be observed from a review of the above cases 
(cases cited in the instant decision) that our refusal to sanction train. 
load, multiple-car, or quantity rates, when the quantities were greater 
than single carloads, was based upon a finding of unjust discrimination 
(using that term in a generic sense) in favor of large shippers. Unjust 
discrimination, however, is a question of fact. Economic, industrial, and 
transportation conditions have materially changed since these cases were 
decided. In none of the above cases (cases cited in its instant decision) 
dealing with rates on quantities larger than a carload was it shown that 
the traffic in question moved in cargo quantities by water, or that the 
traffic in question had been diverted from common.carrier railroad trans- 
portation to shippers by private barge transportation. The movement 
here involved is a plant-to-plant movement by a private barge which 
has been in successful operation for 2 or 3 years. What is here attempted 
is that the common carrier railroads, whose sole business is transporta- 
tion, seek to resume the transportation service which they formerly ren- 
dered, and which for the past two years has been performed largely by 
the shipper for itself.’’ 

The differential between carload and trainload rates in this case 
found reasonable by the Commission of 21%4c per 100 pounds is equivalent 
to 50¢ per net ton, and on trainloads of a minimum of 1,800 net tons the 
aggregate differential in the trainload would be $900. 

Chairman Eastman in a concurring opinion points out that certain 
other forms of transportation which compete with the railroads can law- 
fully, and do, give shippers of large quantities a decided advantage over 
the shipper of quantities equivalent to a railroad carload, citing pipeline 
transportation and water transportation. 

Commissioner Porter dissented from the majority opinion, which 
dissent was concurred in by Commissioner Lee. Commissioner Splawn 
did not participate. 





Petroleum Products Between Kansas, Oklahoma, 
Arkansas and Missouri 


In Docket 28380—Petroleum Products Between Kansas, Oklahoma, 
Arkansas and Missouri, the I. C. C. has instituted an investigation, on 
its own motion, into the lawfulness of rates and charges of common 
carriers by railroad for the transportation in interstate commerce of 
petroleum products, in tank cars, carloads, from and to points in Kansas, 
Oklahoma, northwestern Arkansas and southwestern Missouri, and the 
lawfulness of the corresponding rates and charges of common and con- 
tract carriers by motor vehicle for the transportation in interstate com- 
merce of like petroleum products, in tank trucks, truckloads, from and 
to the same points, with a view to determining and prescribing just and 
reasonable rates, charges, rules, regulations and practices thereafter to 
be observed, including minimum rates and charges. 
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Southern and Southwestern Freight Rates 


Governor Rivers, of Georgia, was named on December 14th, as Co- 
ordinator to direct preparation of a case to bring about further reduc- 
tions in freight rates in both the Southern and Southwestern States. 
Governor Rivers, as Chairman of the Southern Governors’ Conference, 
has been one of the leaders in the fight for revision of freight rates in 
the South. It has been agreed that in coordinating the freight rate case 
of the South it would be sought to go as far as possible on a common 
front in the quest for rate parity with Official Classification Territory. 
Where local conditions in the South and Southwest make this impossible, 
it was decided to present the case under separate classifications, althouth 
under one head. When prepared, the case will be submitted to the I. C. C., 


which has already directed that changes be made in the rates on certain 
articles. 





Fine Coal Rates To Illinois and lowa 


The I. C. C. has released further order in I. & S. Docket 4720, and 
related cases, which involve rates on coal, both fine and lump, from TIli- 


nois, Indiana, Kentucky and Wisconsin to Illinois, lowa and Western 
Trunk Line destinations. The new order in these proceedings amends 
the Commission’s order of October 19, 1939, in I. & S. 4720, so as to 
allow the carriers to publish certain increased rates on fine coal from the 
origins involved to destinations in Iowa and Illinois. These increased 
rates had been previously suspended by the Commission in its blanket 


order. In all other respects the order of October 19, remains in full 
force and effect. 





Rates and Minimum Loadings on Paper and Pulpboard 
To Atlanta, Ga. 


The I. C. C. in L&S. Docket 4606, has refused to permit the South- 
ern Railway Company to reduce rates on printing paper, wrapping pa- 
per, and pulpboard, in carloads, moving from Canton, N. C., to Atlanta, 
Ga., to the extent the carrier sought to do in tariffs filed to originally 
become effective March 29, 1939, but suspended pending determination 
of the proceeding. These tariffs proposed reduction in the present rates 
of 3le and 33¢ per 100 pounds to a rate of 28¢ per 100 pounds, mini- 
mum 15,000 pounds. Finding a minimum of less than 20,000 pounds 
not justified, the Commission ordered the tariffs cancelled without pre- 
judice to the filing of new schedules publishing a rate of 28¢ per 100 
pounds, minimum 20,000 pounds on the traffic involved. 
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Massachusetts Cranberries Consigned to Harlem River, N. Y. 


Tariffs under suspension until April 14, 1940, filed by the trustees 
of the New Haven railroad, carrying reduced rates on cranberries mov- 
ing from southeastern Massachusetts to Harlem River, New York, have 
been found justified by the I. C. C. in I. & 8. Docket 4703, and the Com- 
mission’s order of suspension is vacated. The proposed rates were pub- 
lished to meet motor carrier competition and range from 30 and 35 cents 
per 100 pounds as compared with 42 to 47 cents per 100 pounds. The 
suspension order, now vacated, resulted from protests of the New 
England Motor Rate Bureau, Inc., against the proposed reductions. 



































Fresh Meats Eastbound from Madison, Wis. 


Reversing its prior findings in the case of Oscar Mayer & Co. v. 
B. & O. R. R. et al, Docket 28954, the I. C. C. finds that rates on fresh 
meats, carloads, from Madison, Wis., to certain destinations in central 
territory and to points throughout trunk-line and New England terri- 
tories, are unreasonable and a reasonable basis is prescribed. The Com- 
mission’s opinion, after reargument of this proceeding, concludes and 
finds that rates on the above mentioned products from Madison, Wis.. to 
points throughout trunk-line and New England territories are and for 
the future will be unreasonable to the extent they exceed present rates 
on like traffic from Chicago to the same destinations by more than 5e 
per 100 pounds. Rates from Madison, Wis., to destinations in central 
territory are found unreasonable to the extent they exceed 60c to Buf- 
falo; 48¢ to Detroit, Flint, and Jackson; 55¢ to Cleveland, Akron, and 
Canton; 56c to Columbus; 43¢ to Indianapolis, 62¢ to Pittsburgh and 
Wheeling ; 48¢ to Toledo, and 58.5¢ to Youngstown and New Castle. To 
the rates which the Commission has prescribed the railroads will not be 


allowed to add the increases which the Commission authorized on March 
8, 1938. 






























































Broadening Sought of Class Rate Cases 


Authorities of South Dakota and the utility commissions of Colorado, 
Iowa, Kansas, Minnesota, Missouri, Nebraska, North Dakota and Wycm- 
ing have petitioned the I. C. C. to broaden the scope of its class rate and 
classification inquiries, (No. 28300, class rate investigation, 1939; No. 
28310, Consolidated Freight Classification, and MC C150, motor freight 
classification) so as to embrace not only the standard classes but also 
the rates made as column rates or percentages of the first class rates, all 
exceptions or appendices to them, rules and regulations. Petition seek- 
ing the enlarged scope was filed by J. A. Little, chairman Western 
Trunk Line State Commission Committee. 
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Tariff Rules for Loading of Scrap Iron Found Not Justified by 1. C. C. 


Proposed tariff rules relating to loading of scrap iron in carloads 
are found by the I. C. C. in L&S. Docket 4596, and related cases, not to 
have been justified, and schedules publishing the rules were ordered can- 
celled but without prejudice to the filing of new schedules in conformity 
with the Commission’s suggestions. The rules provided, in substance, 
that if an improperly loaded car of scrap, having value for remelting 
purposes, is shipped over an interstate line of railroad, the shipper will 
be required to pay a rate approximately 50 to 80 percent higher than 
the rate which otherwise would be applicable. The Commission stated: 
“We are of opinion that respondents’ tariffs should be so amended so as 
to provide that when carload shipments of scrap are loaded in such man- 
ner as to be unsafe for transportation, the carriers may readjust or 
transfer the lading, as they do at present, and may charge for such ser- 
vices $4.00 per car for rearranging the load or 40 cents per ton for 
transferring the load from one car to another. The column 22.5 rates 
proposed by respondents for application on scrap in carloads, when im- 
properly loaded, would be unreasonable.’’ 





Sand and Gravel to Medford, Mass. 


Fourth Section relief has been granted by the I. C. C. in F. 8. Ap- 
plication 17874, for the establishment by the Boston & Maine R. R. of 
a rate of $2.68 per net ton on sand and gravel moving from Pinewald 
and Williamstown Junction, N. J., to Medford, Mass. The present rates 
are $3.52 from Pinewald and $3.63 from Williamstown Junction. 





Loan to Wabash Railway Approved 


The I. C. C. in Finance Docket No. 12591, has conditionally ap- 
proved a loan not exceeding $9,300,000 to receivers of the Wabash Rail- 
way Company by the Reconstruction Finance Corporation. 





Equipment Trust Certificate of E. J. & E. Approved by I. C. C. 


In Finance Docket No. 12647, authority has been granted by the 
I. C. C. to the Elgin, Jolict & Eastern Ry. Co., to assume obligation in 
liability in respect of not exceeding $4,250,000 of E. J. & E. Ry. equip- 
ment trust of 1939, 214 percent serial equipment-trust certificates to be 
sold at 104.6256 and accrued dividends. The proceeds from the sale are 
to be used in the purchase of 8 diesel-electric switching locomotives, 500 
gondolas, and 1,500 hopper cars. 
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New York Central Equipment Trust Certificates 


The New York Central R. R. Co., in Finance Docket 12622, has been 
authorized by the I. C. C. to assume obligation and liability in respect 
of not exceeding $9,000,000 of 1939 214-percent trust certificates to be 
issued by the Chase National Bank of New York and sold to the R. F. (, 
at par and accrued dividends. The proceeds of the sale will be used to 
purchase 3,500 fifty-five ton steel hopper cars, 300 fifty-five ton steel 
auto box cars, and 200 fifty-five ton steel box cars. In addition the 
railroad will purchase 5 diesel oil-electric locomotives to replace steam 
switching locomotives which will be retired in the near future. 





New Equipment For Erie Railroad 


In Finance Docket 12624, the I. C. C. has granted authority to the 
trustees of the Erie Railroad to assume obligation and liability in re- 
spect of not exceeding $3,000,000 equipment trust 1939 certificates, to 
be issued by the Fidelity-Philadelphia Trust Company and sold at par 
and accrued dividends to the R. F. C. The proceeds of the issue will 
be used to purchase 700 box cars, 250 gondolas, 500 hoppers, and 50 all- 
steel flat cars. 





Bessemer & Lake Erie Will Purchase New Equipment 


Authority has been granted the Bessemer & Lake Erie R. R. by the 
I. C. C. in Finance Docket 12646, to assume obligation and liability in 
respect of not exceeding $5,700,000 equipment trust of 1939, 214-per- 
cent serial equipment trust certificates, to be sold at 104.696 percent of 
par and accrued dividends. The proceeds are to be used in the pur- 
chase of 1,000 all-steel hopper cars, 500 all-steeel gondolas, and 500 box 
cars. 





New Virginian Railway Financing 


The I. C. C. in Finance Docket 12638, has authorized the Virginian 
Railway to issue stock at reduced par value and exchange it for out- 
standing stock. The railroad has been authorized to issue not exceeding 
$27,955,000 of 6-percent cumulative preferred stock, consisting of 1,118,- 
200 shares of the par value of $25 each, and $31,271,500 of common 
stock, consisting of 1,250,860 shares of the par value of $25 each, in 
exchange for equal amounts of outstanding stock, consisting of 279,550 
shares of preferred stock and 312,715 shares of common stock of the par 
value of $100 each, respectively, on the basis of four shares of the new 
stock for one share of the outstanding stock in each case. The railroad 
said it believed that the proposed reduction in par value of its stock 
will increase the marketability of the stock of both classes, will adjust 
the price of each share on the open market to a figure more attractive 
to the investing public, will result in a wider distribution of the public’s 
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holdings thereof and consequent broader interest in the railroad by the 
public. Further, that it will enable the Virginian to obtain listing on 
the New York Stock Exchange of its common stock, and will facilitate 
the financing of the applicant’s future requirements through the sale 
of bonds, preferred stock, or common stock, as may be considered de- 
sirable at the time. 





Southern Ry. to Acquire Northern Alabama Ry. Co. 


Acquisition by the Southern Railway Company of the entire proper- 
ties of the Northern Alabama Railway Company has been approved and 
authorized by the I. C. C. in its report and order in Finance Docket 
12462. The main line of the Northern Alabama company extends from 
a connection with the Southern Railway at Sheffield to Parrish, a dis- 
tance of approximately 95 miles, all in the State of Alabama. 





Southern Pacific to Control South San Francisco Belt Railway 


In Finance Docket 12447, the I. C. C. has approved acquisition by 
the Southern Pacific Company of control of the South San Francisco 
Belt Railway by purchase of capital stock and by lease of its properties. 
The Belt railway owns 5.498 miles of track, all serving an industrial 
district in South San Francisco, California, and connects only with the 
Southern Pacifie’s so-called coast line at two points. 





Santa Fe to Serve New Potash Development 


In Finance Docket 12485, the I. C. C. has issued a certificate author- 
izing the Atchison, Topeka & Santa Fe Railway Co., to construct an ex- 
tension of a branch line of railroad in Eddy County, New Mexico. Ap- 
plication for the certificate for extension stated that extensive deposits 
of potash have been discovered in recent years in Eddy County, and 
that development of those deposits is now in progress. In the acreage 
underlaid with the deposits it is estimated there are over 20,000,000 
tons of commercial ore. 





Denver & Intermountain R. R. Co. Status 


Examiner Fuller has recommended that the I. C. C. find that the 
Denver & Intermountain Railroad Company falls within the terms of 
the exemption provisos of the Railroad Retirement Act of 1937, the Car- 
riers Taxing Act of 1937 and the Railroad Unemployment Insurance 
Act. In his report the Examiner says that the respondent’s situation 
differs from that of other electric railways which have been held not to 
fall within the terms of such provisos in that the bulk of its freight 
traffic is not handled in standard equipment similar to that of the steam 
railroads and is confined to terminal operations within a large city and 
suburban and interurban operations between that city and nearby points. 
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Montana,Wyoming & Southern Chandler Act Application Approved 


The I. C. C. has granted the Montana, Wyoming & Southern Rail- 
road Company, authority to modify the provisions of its first mortgage 
gold bonds, pursuant to the provisions of the Chandler Act, in line with 
a proposed plan for modification of interest charges and maturity. This 
is the first application approved since the enactment of the Chandler 
Act. Chairman Eastman and Commissioner Mahaffie dissented. Com- 
missioners Splawn and Patterson did not participate in the disposition 
of the case. 





Railroad Reorganizations 


Representative Walter Chandler, Chairman of the Subcommittee on 
Bankruptcy and Reorganization of the House Committee on the Judi- 
ciary, who is retiring from Congress on January Ist, to become Mayor 
of Memphis, Tennessee, has submitted to the Subcommittee a suggested 
bill which is a composite of the proposals in S. 1869, H. R. 6369 and Title 
V of H. R. 4862. Congressman Chandler prepared the proposed bill 
after an analysis of the hearings held on S. 1869 by his Committtee, 
following its passage by the Senate. 

The first important change in Section 77 suggested by the Chandler 
draft is a codification of the entire section, so as to make the law more 
understandable, and to make future amendment possible without re- 
enactment of the entire section. 

The Chandler draft provides that the I. C. C. shall hold the initial 
hearings on the plan of reorganization and shall report a plan to the 
District Court. The Court then takes over the case, with authority to 
approve the plan without referring it back to the Commission, thus 
eliminating the present shuttling between the Court and the Commis- 
sion. 

A special three-judge court would be convened for each case, similar 
to the statutory three-judge courts now provided for injunction suits. 
The testimony as to the reorganization plan would be heard by the Dis- 
trict Judge, who would prepare a tentative opinion which would be 
heard, on objection, by the three judges. The administration of the 
property would be left with the District Judge. The judgment of the 
three Judges would be required, in addition to the approval of plans, or 
appointment of trustees and their counsel, on allowance of compensation 
and expenses, on the confirmation of plans where not approved by the 
requisite votes of the creditors and stockholders, on the upset prices 
where there is a sale of the assets, and on other issues upon which the 
District Judge asks help. . 

The proposal for a special railroad reorganization court, consisting 
of newly appointed Judges, has not been adopted. 

The Chandler draft carries standards designed to insure, so far as 
possible, sound capital structures and continuous solvency. . F 

Exclusive jurisdiction over interstate railroad reorganizations in 
pending and future cases is vested in the Federal courts. 
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Under the Chandler draft no one can be appointed trustee or coun- 
sel in a railroad reorganization case who has had affiliations of a personal, 
political, or familiar nature with any of the Judges. The existing re- 
quirement that the I. C. C. approve the appointment of trustees has been 
eliminated. However, the Commission is required to participate actively 


.in all court hearings in protection of the public interest. All allowances 


are subject to the approval of the court of three judges. Interventions 
are to be liberally allowed. 

The Chandler draft is proposed for study, and for the considera- 
tion of the Committee. 





Chicago & North Western Ry. Co. Reorganization 


The I. C. C. in Finance Docket 10881, has approved a plan of re- 
organization of the Chicago & North Western Railway Company, which 
would reduce the capitalization from $547,567,847 to $449,974,309, and 
the fixed interest charges from $16,549,749 to $3,382,079. 





Pipeline For Southeastern States 


Construction will start about January 15th on the first gasoline pipe 
line in the Southeast, to run 456 miles from Port St. Joe on the western 
coast of Florida to Lookout Mountain Station in Georgia, near Chatta- 
nooga, Tennessee. The new line will cost about $5,000,000, and will be 
owned and operated by the Southeastern Pipe Line Company whose 
principal stockholders are the Pure Oil Company and the Gulf Refining 
Company. 





Reconsideration of Seatrains Decision Sought 


The Southern Steamship Company and a number of other coastwise 
steamship companies have petitioned the I. C. C. for a reconsideration 
of its decision holding that Seatrains, Inc., is not a railroad within the 
meaning of the Interstate Commerce Act. The Commission’s decision 
was handed down on July 11, 1933. 





Alleghany Corporation to Dispose of Missouri Pacific 


Directors of the Alleghany Corporation decided on December 19th, 
to dispose of that company’s control of the Missouri Pacific Railroad. 
The purchase of control of the Missouri Pacific cost the Alleghany Cor- 
poration approximately $70,000,000. In addition, it spent about $12,- 
000,000 on Missouri Pacific bonds. At the end of 1938 it held 194,100 
shares of preferred and 522,900 shares of common stock and $11,152,000 
par value of 20-year 514 per cent convertible Series A bonds. 
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New Currency Equalization Charges Filed By Railroads 


Tariffs recently filed carry the following currency equalization 
charges on coal moving to Canada for the period January 1 to J anuary 
14, inclusive : Bituminous coal—23e net ton; 26¢ gross ton; Anthracite— 
28¢ net ton. These charges, which are required by the railroads to be 
prepaid by the shipper, vary with the rate of exchange. 





Allocation of Earnings and Expenses of N. Y. S. & W. R. R. Co. 


The method and formula for segregation and allocation of the earn- 
ings and expenses of the New York, Susquehanna & Western Railroad 
Co., debtor, between and to its mortgage and leased line divisions has 
been recommended by the I. C. C. in Finance Docket No. 11681. The 
recommendation was made after hearings, briefs and oral argument, as 
a result of the request for such recommendation made by the trustee of 
the Midland Railroad Company of New Jersey and the Paterson Ex- 
tension Railroad Company. 





Average Capacity of Freight Cars Continues to Increase 


One of the most important features in the development and im- 
provement in freight car construction is the increased carrying capacity 
of the average freight car. 

Since 1916, when the average capacity per car was 41 tons, the 
average has been raised until in 1938 it was 49.4 tons, an increase of 20 


percent. The uninterrupted rise in average capacity per freight car 
is shown below: 
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New Equipment Placed in Service and on Order 


New freight cars on order for Class 1 railroads on December 1, 1939, 
amounted to 36,198, the largest number at any one time since August 1, 
1937, when there were 38,089. Of the new freight cars on order on De- 
eember 1, this year, 22,646 were coal cars, 12,326 were box cars, and the 
remainder were miscellaneous cars, such as stock, refrigerator and flat 
cars. 
In motive power, these same railroads on December 1, had 44 new 
steam locomotives and 71 new electric and Diesel locomotives on order, 
compared with 17 and 39, respectively, on order December 1, 1938. 

Class I railroads put in service in the first eleven months of 1939, 
20,085 new freight cars, of which 11,279 were box and 7,776 were coal 
ears. During the same period there were also placed in service 666 flat 
ears, 160 stock cars, and 119 refrigerator cars, and in addition 85 mis- 
eellaneous cars. 

In the first eleven months of this year Class I railroads also put in 
service 216 new electric and Diesel locomotives and 94 new steam loco- 
motives, compared with 103 and 162, respectively, in the same period of 
last year. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ended December 23, to- 
taled 654,817 cars, an increase of 80,619 cars, or 14 percent above the 
same week of 1938, and an increase of 196,996 cars, or 43 percent above 
the same week in 1937. 

Total loadings for the year 1939 up to December 23 amounted to 
33,552,489 cars. Comparable figures for 1938 and 1937 were 29,957,623 
and 37,215,558 cars, respectively. 





Net Operating Income of Class | Railroads Shows 
Satisfactory Increase 


Net railway operating income of Class I railroads in the first eleven 
months of 1939 amounted to $526,963,292, an increase of 62.8% over 
the figure of $323,731,784 for the corresponding months of 1938. On 
property investment, the 1939 figure represents a return of 2.18 percent. 
November, 1939, net operating income totalled $70,345,795, or 3.2 per- 
cent on investment, compared with 2.32 percent in November, 1938, and 
2.88 percent in November, 1930. 





Motor Transportation 


By CuHarues B. HEINEMANN, JR., Editor 


Commission to Appeal Court Ruling on Jurisdiction 


The Interstate Commerce Commission will appeal to the Supreme 
Court of the United States a recent decision of a statutory three-judge 
court, sitting as the U. S. District Court for the District of Columbia, 
which held that the Commission has jurisdiction, under the Motor 
Carrier Act of 1935, to establish reasonable requirements with respect 
to qualifications and maximum hours of service of all employees of motor 
carriers—operating and non-operating. The Commission has maintained 
that its jurisdiction was limited to those employees whose activities af- 
fected safety of operations. 





Federal Opposition to State Trade Barriers Takes Shape 


Several government departments have united their forces to fight 
state regulations which impede the free flow of interstate commerce. 
Pursuant to an appeal by Secretary of Commerce Hopkins, reported in 
our December issue, representatives of interested departments met and 
mapped out a tentative program, based mainly on these suggested ap- 
proaches : 

1. A detailed study of the situation by the Temporary National 
Economic Committee, to include public hearings and testimony from all 
interested parties. 

2. A study of existing state laws and administrative orders which 
act as barriers to interstate trade, such study to be undertaken by the 
Works Progress Administration. 

3. Enlistment of private support for the campaign through large 
consumer organizations on the ground that members of such organiza- 
tions are most affected by the state barriers. 

Governor Lloyd C. Stark of Missouri, Chairman of the Governors’ 
Conference and President of the Council of State Governments, has 
offered the full cpoperation of these two organizations in accomplishing 
the aims of the government committee. 





Abandonment of Motor Carrier Service 


In a recent decision, Division 5 took up the question of the Com- 
mission’s jurisdiction in motor carrier abandonment cases. Defendants 
were engaged in numerous operations under a ‘‘grandfather clause’’ 
certificate, and the abandonment affected only one of several routes 
authorized in the certificate. Complainants were towns situated on the 
abandoned route. 
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The majority held: 

1. The Commission does not have jurisdiction to compel a motor 
earrier to continue in business if it wants to abandon all the service 
authorized in its certificate. 

2. So long as a motor carrier proposes to continue any of the 
services authorized by its certificate, the Commission may refuse to allow 
the abandonment of part of the service. 

3. Facts in the present case support the abandonment. 

Commissioner Rogers wrote a concurring opinion supporting the 
decision, but disagreeing with the majority on the question of the Com- 
mission’s jurisdiction to compel a motor carrier to remain in business. 
(Towns of Bristol and Hill, N. H. v. Boston & Maine Transportation 
Company, MC-C-85). 





South Dakota Regulations for Transportation of 
Inflammable Petroleum Products 


**Rules and Regulations for the Operation of Motor Vehicles in the 
Transportation of Inflammable Liquid Petroleum Products, in. into, and 
through South Dakota,’’ were issued by the Public Utilities Commission 
of South Dakota on October 31, 1939, under the authority of Chapter 
182, Session Laws of 1939, after a series of public Hearings. These rules, 
which became effective December 1, 1939, apply to the transportation of 
liquid petroleum products in amounts exceeding 1,500 gallons. The 
rules require a permit for each vehicle; forbid operation on Sundavs and 
holidays between 6 A. M. and midnight; require unloading only at bulk 
plants, require drivers to keep log-books; forbid the operation of a ve- 
hicle which, when loaded within 2 per cent of capacity, will exceed 
the motor vehicle weight limitation laws; require $10.000-$30,000 public 
liability and $10,000 property damage insurance for each vehicle; limit 
a driver’s hours on duty to ten; and are otherwise comprehensive. 





Common Carrier Division of A. T. A. Adopts New By-Laws 


The Board of Governors of the Common Carrier Division of the 

American Trucking Associations, Inc., at a meeting in Chicago recently, 
approved a complete set of by-laws making provisions for a permanent 
set-up for this type of carrier, with headquarters in Washington. Mr. 
Robert J. McBride, of Chicago, newly appointed General Manager for 
the Division, will be in charge. 
_ The activities of the Division will include participation in hearings 
In a number of cases involving common motor carriers now before the 
I.C. C. The Division is a self-contained organization, created for the 
protection of the interests of the common motor carriers. 
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Clearance Lamps on Motor Vehicles 


The I. C. C. has postponed from January 1, 1940 to March 1, 1940, 
its rule 3.3108 of the Motor Carrier Safety Regulations (Revised), so as 
to afford motor carriers additional time to make changes in the mounting 
of clearance lamps on motor vehicles. 





New Oklahoma Truck Law Effective January Ist 


Effective January 1, 1940, the Oklahoma Tax Commission was to 
begin enforcement of the new ‘‘laden vehicle’ truck license law by 
which operators must stay within licensed limits from 5500 pounds to 


twenty-four tons. Drastic penalties for violations of the law are pro- 
vided. 





\ 


Interstate Buses To Be Barred From Congested Zones 
In New York City 


All interstate and interurban buses will be barred from congested 
traffic areas in New York City in the Borough of Manhattan, New York 
City, beginning January 1, 1941, and compelled to load and discharge 
their passengers at new terminals to be constructed near the entrances 
to the Holland Tunnel, the Lincoln Tunnel and the George Washington 
Bridge. Announcement of this action was made by Mayor LaGuardia, 
based upon a report submitted to him by a special committee. The Police 
Department will promulgate rules and regulations with respect to the 
subject. 





I. C. C. Investigation of Low Motor Carrier Rates Denied 


The I. C. C. has denied a petition of the railroads and steamship 
lines for an investigation of what they claim are unreasonably low rates 
of motor carriers. Investigation was asked of class and commodity 
rates between Boston, Providence, New York, Philadelphia and Balti- 
more on the one hand and the interior points in Southeastern and Caro- 
lina territories in the States of Virginia, North Carolina, South Caro- 
lina, Georgia, Florida, Alabama, and Tennessee on the other hand. 





Missouri Truck Law Held to Apply To Terminal Operations 
Of Interstate Motor Carriers 


In an opinion entered by a court of three judges on October 23, 
1939 in the United States District Court, Eastern District of Missouri, 
Eastern division, the petition of Columbia Terminals Company for an 
injunction to enjoin the application of the Missouri State Motor Car- 
rier Act was denied. The plaintiff, Columbia Terminals Company, 
operates in interstate commerce within the metropolitan area of St. 
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Louis under contracts with rail carriers in the performance of pick-up 
and delivery service on shipments moving by rail. The Missouri Public 
Service Commission, contending that the Missouri Act applied to oper- 
ations of that character, sought to impose substantial taxes upon the 
trucks operated by the plaintiff and others. The Missouri Act had been 
previously sustained by courts of competent jurisdiction. In this pro- 
ceeding the plaintiff challenged only the applicability of the Act to its 
limited operations. Plaintiff contended that the Motor Carrier Act, 
1935, had superseded the Missouri State Act in question. Basing its 
opinion upon the decision of the Interstate Commerce Commission in 
the Scott Brothers Case, M. C. 2744, the court held that since plaintiff’s 
service had been held by the I. C. C. not to be within the purview of 
the Motor Carrier Act, 1935, and hence not subject to regulation by 
the I. C. C., the state statute was not superseded by the Federal Act. 





Return Date For Contract Carriers Questionnaires Postponed 


In an order dated December 28, 1939, the I. C. C. has postponed the 
return date for the filing of questionnaires of contract motor carriers in 
Ex Parte No. MC-27 from January 15, 1940, to March 15, 1940. The 
action was taken on petitions for postponement filed by Interstate 
Contract Carriers’ Association and Contract Carriers Division, American 


Trucking Associations, Inc. 





Accident Report Forms 


Pursuant to a Commission order of October 26, 1939, requiring 
accident reports of motor carriers after January 1, 1940, copies of the 
proper forms (BMC-50 Revised 1940) have been issued and mailed to 
all common and contract carriers of record. 

The accident report must be submitted for every motor vehicle 
accident causing death, personal injury, or property damage to an ap- 
parent extent of twenty-five dollars or more, by carriers subject to the 


Motor Carrier Act, 1935, and the safety regulations promulgated there- 
under. 





Rules For Vehicle Interchange 


In a proposed report recently filed by Examiner C. I. Kephart of 
the Interstate Commerce Commission, the question of interchange of 
motor carrier equipment was discussed. Examiner Kephart said: 


. “However, the physical differences between the operations of motor carriers and 
tail carriers require that more definite regulations in some respects be prescribed and 
enforced in the case of the former. Rail carriers operate the equipment on their own 
rails and within their privately-owned rights of way, which circumstance minimizes 
the difficulty of ascertaining at any given time woeties the custody and operation of 
interchanged equipment is definitely and legally that of a connecting carrier. But, in 
the case of motor carriers, the operation is over open highways and no physical 
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obstacle prevents the initial or owning carrier from operating the equipment to the 
destination of the shipment over the routes of connecting carriers. Thus, unless 
equipment interchange is strictly regulated, any connecting carrier, for a consider- 
ation, might permit the initial carrier to operate over its routes. The evils that 
could result been such an arrangement are manifest. Not only would it be de 
structive of regulation in general, but it would cause —_ er ! in the enforce 
ment of our safety rules and insurance coverage. In effect, it would be a delegation 
to connecting carriers of this Commission’s duty under the act to authorize and 
prescribe the routes over which they may operate; hence the necessity for explicit 
arrangements between any two motor carriers in this respect. Not only must such 
arrangements show the unmistakable of the interchanged equipment into the phy- 
sical and legal custody of the connecting carrier, but they must also provide for 
the definite control and direction of operation of such equipment by the emplovees 
of that carrier.” (K. F. L., Inc., Common Carrier Application, MC-3568, and 
K. F. L., Inc., Extension, MC-3568 (Sub-No. 1)) 





Forwarders Seek Legislative Help 


The carloading and the forwarding companies will, it is reported, 
seek to obtain Federal legislation from the present Congress to give 
them a definite status in the transportation field. Recent decisions be- 
fore the I. C. C., some of which are now in the courts, have seriously 
affected their operations. 





Special or Chartered Party Service of Motor Carriers 


Examiner Riegel has submitted a proposed set of rules to govern 
special or charter party service of motor carriers under Section 208 (c) 
of the Motor Carrier Act, 1935. (Ex Parte No. MC-29). 





Break in Service Due to Bankruptcy Held Fatal to Grandfather Rights 


The Commission, in a 6-to-5 decision in the Gregg case, has held that 
a break in service caused by bankruptcy of the applicant is within the 
earrier’s control, and that such a break makes impossible the granting 
of a certificate based on ‘‘grandfather’’ rights. The decision upheld a 
previous decision of Division 5, but went a little farther in indicating 
that a short break in service might not be fatal if the service was con- 
tinued as soon as the rights were sold under bankruptcy. In the present 
ease neither the receiver in bankruptcy nor the ultimate purchaser car- 
ried on any physical operations which would keep the rights alive. 





Dick’s Transfer Case Decided 


Upon reargument, the I. C. C. has found that the operations of 
Dick’s Transfer & Truck Terminal, performing pick-up and delivery 
service at Pittsburgh, Kansas, for line-haul motor common carriers, are 
the operations of a common carrier by motor vehicle. A prior report 
by Division 5 had held the operations to be those of a contract carrier. 





JANUARY, 1940 





Third Annual Growl — Section of Complaints 
Bureau of Motor Carriers 


The examiners of the Motor Carrier Section of the Interstate Com- 
merce Commission held their annual growl on December 28, 1939, at the 
Continental Hotel, as usual, behind closed doors. The customary Grid- 
iron form of entertainment prevailed throughout. Col. Fitz William 
McMaster Woodrow presided as Master of Ceremonies in his own inimit- 
able style, which would have made the late Senator Chauncey M. DePew 
look to his laurels. 

One of the features of the evening was that of requiring the Com- 
missioners present to read speeches prepared for them by the ex- 
aminers, with somewhat astonishing and amusing results. It is rumored 
that if the speeches were followed literally the aforesaid examiners 
would indeed enjoy a happy and prosperous 1940. 

After dinner a two scene playlet entitled ‘‘Little Man, You’ve Had 
a Busy Day,’’ depicting activities of the various sections of the Bureau 
of Motor Carriers, brought forth guffaws of laughter. The so-called 
actors and various committees were highly praised by those who had the 
good fortune to be present. 





Water Transportation 


By R. GranvittE Curry, Editor 


Proposed Report In Intercoastal Rate Structure Investigation 


Examiner Robert M. Furniss of the United States Maritime Con- 
mission has filed a proposed report in Intercoastal Rate Structure, 
docket No. 514, which is a general investigation by the Commission of 
intereoastal rates and which grew out of a complaint by certain inter- 
coastal lines (No. 408) that the rates of the Shepard Steamship Company 
— unreasonably low. The latter case was consolidated with docket 

o. 514. 

The proceeding is of unusual importance because in it the Commis- 
sion is called upon to exercise the minimum rate powers recently con- 
ferred upon it by Congress and because there is brought in issue the 
lawfulness of the so-called port equalization rules by which intercoastal 
ocean rates from New York and Philadelphia are made 3 cents and 1 
cent less, respectively, than the rates applicable from the north Atlantic 
ports as an origin group. The effect of these rules, it was claimed, was 
to equalize the rail port differentials through these two ports. 

The Examiner recommends that the Commission find that: 

(1) The record fails to warrant issuance of any minimum rate 
order. The Examiner points out, among other things, that the existing 
rate scales have never been critically examined by the Commission, that 
there is no emergency warranting the Commission in arbitrarily placing 
approval on the so-called ‘‘B’’ line rates as reasonable minimum rates, 
and that the record does not warrant a wholesale condemnation of the 
Shepard Line rates. He recommends that the complaint in docket No. 
408 be dismissed. 

(2) The respondents’ system of proportional rates is not unlawful, 
without prejudice to future conclusions that may be reached in pro- 
ceedings involving specific rates. 

(3) The respondents’ port equalization rules are unreasonable. 
The Examiner points out, among other things, that the rules completely 
ignore Boston and Albany, limit the application to few commodities, 
and bear no exact relationship to the rail differentials. He concludes 
that the present port equalization rules are shown to be intrinsically 
unreasonable, that there is ambiguity in their application, and that there 
is a strong possibility that they may be unjustly discriminatory as be- 
tween commodities and localities. 

(4) The practice of absorbing on-carrier costs and divisions of joint 
through rates have not been shown to be unlawful. 

(5) No. 514, and 524, which was heard with it, should be assigned 
for further hearing for the sole purpose of determining a uniform mix- 
ing rule for future application over all respondents’ lines. 
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The Examiner also recommended that docket No. 534, which in- 
yolved suspended schedules proposing reductions in rates to the basis 
maintained by the Shepard Line and which was heard with docket No. 
514 be set for further hearing, if respondents fail to withdraw the 
suspended schedules. 





Maritime Commission Postpones Order Regarding Unfair Contracts 


The United States Maritime Commission has postponed until Feb- 
ruary 29, 1940, the issuance of an order relative to its findings of Novem- 
ber 30th, that contracts between shippers and thirty-three steamship 
conference lines operating between the United States Atlantic Ports and 
Europe are unjustly discriminatory and unfair to shippers, and inter- 
fere with the flow of commerce through the Great Lakes. The postpone- 
ment was made at the request of respondent carriers who pointed out 
that they desire more time within which to consider the Commission’s 
findings and make necessary negotiations regarding the contracts. 





Conference Agreements And Exclusive Patronage Contracts 
Found Unjustly Discriminatory 


The United States Maritime Commission in docket No. 519, Water- 
man Steamship Corporation v. Arnold Bernstein Schiffahrtsgesellschaft 
m.b.H (Arnold Bernstein Line), et al, found the conference agreements 
of the defendant steamship lines in three north Atlantic conferences 
and their exclusive patronage contracts with shippers to be unjustly 
discriminatory and unfair as between complainant steamship company, 
which sought admission to the conferences, and the defendant steamship 
lines, and to subject complainant to undue and unreasonable prejudice 
and disadvantage. The report shows that the complainant’s application 
for membership in the three conferences had been denied by the members 
thereof; that complainant had therefore inaugurated steamship service 
from Norfolk, Virginia; that the proposed direct service of complainant 
would be an improvement over the present indirect service; that denial 
of conference membership to complainant, together with the effect of 
the exclusive patronage contracts, acts as an effective bar to that car- 
rier’s participation in the trade; and that it is not shown conclusively 
that the trade is over-tonnaged. The report also shows that another 
steamship line had recently been admitted to the conference but com- 
plainant was refused admission. 

The Commission held that in determining whether complainant 
should be admitted to the conferences it would be improper to use the 
test applied in cases involving certificates of public convenience and 
necessity, since such power had not been conferred upon the Commission. 

The defendants were allowed time within which to admit complain- 
ant to the conferences, failing which consideration, the Commission said, 


would be given to the issuance of orders disapproving the conference 
agreements. 
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St. Lawrence Seaway Study 


The Department of Commerce has announced the inauguration of a 
study designed to determine the commercial effect of navigational de- 
velopment of the St. Lawrence seaway. Investigators have been sent 
into the Great Lakes area to learn from business men, shippers, and 
manufacturers what commercial effects might be expected to follow im- 
provement of navigational facilities on the St. Lawrence. 





Arkansas River Survey 


The Chief of Army Engineers recently approved the making of a 
survey of the Arkansas River, at the request of local interests who 
desire the improvement of that stream from its mouth to the vicinity of 
Tulsa, Oklahoma, in order to provide all-year navigation for barge traffic 
of 9-foot draft. Colonel Scott, District Engineer at Little Rock, will 
make the survey. 





Inland Waterways Headquarters Moved to St. Louis 


Chester C. Thompson, President of the Inland Waterways Corpora- 
tion, has announced that shortly after January 1, 1940, the executive 
offices of the Corporation will be moved from Washington, D. C., to St. 
Louis, Missouri. In commenting on the transfer Mr. Thompson said: 
‘*The transfer of the executive offices of the Inland Waterways Corpora- 
tion has been contemplated since our first inspection tour of the prop- 
erties. The decision to locate them in St. Louis was influenced by its 
central location. It meets our desire to have the executive staff on the 
scene of the Corporation’s activities, rather than operating by remote 
control.’’» In addition to Mr. Thompson, members of the executive staff 
who will move to St. Louis include Guy Bartley, Secretary-Treasurer, 
and Aubrey Mills, recently appointed Administrative Assistant to Mr. 
Thompson. Twelve clerical employees will also be moved. 





Coordination of Transport Facilities 


The New York Journal of Commerce recently said: 


“One of the major causes of economic maladjustments in this country during 
the World War period was the congestion in Atlantic seaboard ports caused by the 
accumulation here of goods awaiting shipment to Europe. The insufficient supply 
of storage space available led to the imposition of embargoes upon further ship- 
ments from the interior and a partial breakdown of the whole national transpor- 
tation mechanism. 

“A recurrence of those conditions at the present time is not seriously threat- 
ened. A far larger surplus of transportation facilities exists, as a result of the decline 
in the volume of railroad traffic since 1929 and the rapid development of supple- 
mentary transport agencies, such as motor highway carriers, pipe lines, etc. Also, the 
increase in traffic for Europe because of the war has been of relatively small pro- 
portions to date. 
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“However, the transport agencies, in the light of their World War experience, 
are taking no chances with any possible recurrence of World War conditions. The 
railroads have appointed a coordinator to assure the orderly handling of shipments, 
particularly of grain and cotton, going to Europe. Joint committees of steamship 
traffic experts, warehousemen and other interested groups have been set up by the 
coordinator, G. C. Randall, Manager of Port Traffic for the Association of Amer- 
ican Railroads. 

“This organization has helped materially to keep freight moving through At- 
lantic ports under present abnormal conditions. For example, during the past few 
weeks there has been a marked acceleration of grain shipments over the Great 
Lakes route to beat the end of the navigation season. As a result, grain elevators in 
the New York area are now filled to capacity. Arrangements to provide vessels to 
load grain for Europe are now being rushed by the cereals divisions of the British 
and French buying millions, and ships are expected to remove this grain at an early 
date. despite the fact that ship operators prefer other, more profitable cargoes. 
By keeping additional shipments in cars awaiting the loading of the vessels, the 
need for embargoes on grain or other shipments to New York is believed to have 
been definitely avoided. 

“There has been a speeding up of the lightering of freight for export shipments, 
since facilities in New York harbor have been utilized only to a partial extent pre- 
viously. The ‘bottleneck’ of the situation is the limited number of available ves- 
sels owing to the elimination of American flag ships by the Neutrality Act and the 
destruction of shipping due to the war. However, unless tonnage losses are enor- 
mously increased belligerent and neutral ships should be available in sufficient num- 
ber to permit the orderly movement of freight through Atlantic ports, without any 
—— of facilities or the need to resort to embargoes on shipments from the 

est.” 





Effect of War on Railway and Highway Transport in Canada 


Mr. T. C. Lockwood, formerly General Traffic Manager of the Cun- 
ard White Star Line, has been appointed Transport Controller of Can- 
ada, to coordinate transportation and deal with priorities in the handling 
of shipments, and to supervise land and water transportation in, from 
and to Canada so as to secure maximum efficiency and dispatch. 

The Order in Council, made pursuant to Section 3 (d) of the War 
Measures Act, provides that for the purpose of such control it is expedi- 
ent that applications for priority of transportation of troops, naval 
forces, materials and supplies on behalf of the Canadian government, the 
British government, and the government of France, or any other govern- 
ment, or agencies of such governments, shall be made through the De- 
partment of Transport, and that the Transport Controller shall deal 
with such applications in order that preference or priority of movement 
be given to troops, naval forces, materials and supplies. The Transport 
Controller also deals with applications made on behalf of private parties 
for priority of movement with respect to the transport of materials and 
supplies between points or places in Canada or between points or places 
in Canada and points or places in the United Dominion or any other of 
the British dominions or any Allied State. 

All persons, companies, agencies, organizations and associations in 
any manner whatsoever interested in or concerned with transportation, 
and all owners or charterers of British ships registered in Canada in 
which cargo space may be required, shall, in such matters, act upon and 
m accordance with the orders issued by the Transport Controller. 
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Wage-Hour Division Procedure 


Lt. Col. Philip B. Fleming, who is directing the activities of the 
Wage and Hour Division of the Department of Labor, has revised its 
= so that more responsibility has been transferred to the field 
stalf. 

It was announced that where violations of the law do not involve 
falsification and have not been flagrant in nature, the Division will gen- 
erally seek injunction against violators. 





Olds New Chairman of Power Commission 


Commissioner Leland Olds, of New York, has been elected Chairman 
of the Federal Power Commission, effective January 1, 1940, for the re- 
mainder of his term of office, which extends to June 22, 1944. Mr. Olds 
succeeds as Chairman, Commissioner Clyde L. Seavey, of California, who 
has headed the Commission since October 1, 1937. Commissioner Claude 
lL. Draper, of Wyoming, has been re-elected Vice Chairman of the 
Commission for the calendar year 1940. 





Allowances for Depreciation or Amortization in Tax Cases 


The Bureau of Internal Revenue has made public Treasury De- 
cision 4957, containing instructions to Collectors of Internal Revenue 
with respect to allowances for depreciation or amortization for improve- 
ments or cost of lease over term of original lease and renewals. 





Illinois Roads Destroyed Faster Than Replaced 


Mr. C. M. Hathaway, Construction Engineer of the Illinois Highway 
Department, in a recent address at the Annual Meeting of the Illinois 
Road Builders Association, said that the main highways of Illinois are 
becoming obsolete and are disintegrating much more rapidly than they 
are being replaced. He said there are now 322 miles of pavement due 
for retirement as worn out, excessively costly to maintain, and unsafe 
for fast travel. This replacement demand is increasing at a rate of 
approximately 322 miles a year, he said. While 644 miles of the State’s 
most important pavement was wearing out in 1938 and 1939, the Illinois 
Highway Department replaced 70 miles in 1938 and 68 miles in 1939. 





Railroad-Highway Grade Crossings 


The Public Roads Administration of the Federal Works Agency, in 
its annual report for the fiscal year ended on June 30, 1939, says that 
382 railroad-highway grade-crossings were eliminated, 86 obsolete sepa- 
ration structures were replaced, and 438 crossings were protected by 
signals or other safety devices during that fiscal year. 
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Petroleum Conservation Bill Hearings 


Hearings on the Petroleum Conservation Bill, H. R. 7372, in pro- 
gress at the Roosevelt Hotel, New Orleans, were recessed on December 
12th, by reason of the death of Representative Mapes, of Michigan, a 
member of the subcommittee conducting the hearings. The hearings 
will be resumed, in Washington, in the immediate future. 





Exports By Foreign Agents 


When agents of the consignees abroad appear on bills of lading as 
shippers of goods to belligerent countries it is sufficient if they take the 
title transfer affidavit required by procedure under the Neutrality Act. 
Under such circumstances the producer or manufacturer in the United 
States is assumed to have relinquished all right, title and interest in the 
goods. Question is understood to have arisen in connection with the 
activities of commissions or other agencies which are buying here for 
foreign governments. 





1939 Coal Production Exceeds 1938 Figure 


Bitiminous coal production for the calendar year 1939 is estimated 


by the National Coal Association to be 388,353,000 tons. This represents 


an increase of 12.7% above the production in 1938, which was 344,630,- 
000 tons. 





United States Supreme Court Cases 
By CuarenceE Mier, Editor 


The United States Supreme Court on December 11th, handed down 
no opinions of interest to members of this Association. 

The Court denied the petition for writ of certiorari in No. 539~ 
Atchison, Topeka & Santa Fe Railway Company v. Baker, a suit under 
the Federal Employers’ Liability Law. 

The Court announced a recess from December 18th until Tuesday, 
January 2, 1940. 

The Court, on Tuesday, January 2, 1940, took the following action: 

In No. 129—General American Tank Car Corporation v. El Dorado 
Terminal Company, a judgment of the United States Circuit Court of 
Appeals for the Ninth Circuit was reversed, the Court holding that a 
shipper leasing tank cars cannot recover from the car owner the amount 
received by the car owner from the carriers for the use of the cars, to 
the extent that the amount so received exceeds the agreed rental due 
from the shipper, without first applying to the I. C. C. for a determina- 
tion as to the reasonableness of the allowances made and the practices 
followed, under Section 15 (13) of the Interstate Commerce Act, where 
the car owner asserted as a defense that payment of the excess to the 
shipper would amount to a rebate in violation of the Elkins Act. 

The Supreme Court held that the District Court had jurisdiction of 
the subject matter and of the parties, and that it should withhold action 
pending a decision by the I. C. C. of the administrative problem, namely, 
the reasonableness and legality of the practices of the parties. 

In No. 578—Quanah, Acme & Pacific Railway Company v. United 
States, the Court, in a per curiam order, affirmed a judgment of the 
United States District Court for the Northern District of Texas which 
had, in turn, dismissed a bill of complaint to set aside the order of the 
I. C. C. of April 11, 1939, in I. & 8. Docket 4530—Transit on Cottonseed 


at Quanah, Texas [232 I. C. C. 183], finding not justified certain transit, 


arrangements proposed by the railroad at Quanah in connection with 
cottonseed inbound from points of origin on its line in Texas and cotton- 
seed products outbound to interstate destinations. The Court cited the 
following cases: Central R. R. Co. v. United States, 257 U. S. 247; Inter- 
state Commerce Commission v. Union Pacific Railroad Co., 222 U. &. 
541, 547-548; Los Angeles Switching Case, 234 U. S. 294, 311-312; United 
States v. American Tin Plate Co., 301 U. S. 402, 411. 

On Monday, January 8, 1940, the Court in No. 598—Philadelphia- 
Detroit Lines, Inc., v. United States, et al., affirmed a judgment of the 
United States District Court for the Southern District of Florida which 
dismissed a suit brought by a motor carrier to compel the I. C. C. to 
accord him a hearing on the question of public convenience and neces 
sity for his service before denying his application for a certificate under 
the ‘‘grandfather’’ clause of the Motor Carrier Act, 1935. The Com- 
mission denied the certificate because of the failure of the carrier to prove 
bona fide operation on and continuously since June 1, 1935. F 

The Court announced a recess on Monday, January 15th, until 
Monday, January 29th. 
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Table of Legislation—76th Congress 


(Pending at Beginning of Third Session—January 3, 1940] 





Status In | Status In 
alien Sunract Senate House 





7134 Blind Persons—Transportation Of. 
6223 Cabooses—Lighting Facilities. 
H.J.R. 18 | Coastwise traffic—I.C.C. Regula- 


tion. 
Cotton—Preferential rates on. 
Federal Highway Safety Authority. 
Florida Ship Canal. [Also H.R. 
10, H.R. 3222] 
Freight Charges—Liability Of 
Shipper. 
Freight Forwarders—Regulation. 
» # oe On. [Also H.R 


General Transportation Bill. 

Inland Waterways Corporation 
Liquidation. 

I. C. C—Limitation on appoint- 
ments. 

1. C. C—Reorganization Of. 

Interstate Commerce Act—Amend- 

ments. 

SIR 99 Interterritorial Freight Rates. 

1915,1990 Land Grant Rates. 

Long-And-Short-Haul Clause— 
Repeal. 7 

Loss And Damage Claims. 
Motor Carrier Act — Amending 
§ 203 (a) (14). ‘ 
Motor Carrier Act — Amending 
§ 203 (b) (4b). 

Motor Carrier Act — Intrastate 
Carriers. 

Motor Carrier Act — Metropoli- 
tan Areas. 

Motor Vehicles — Sizes and 
Weights. 

Motor vehicles—Unlicensed opera- 


tors. 

Motor Vehicle Mail Transporta- 
tion. 

National Transportation Author- 


ity. 
Negative orders of I. C. C—Re- 
view of. 
Passengers—Prohibiting  segrega- 
tion. 
H.J.R.152 | Postalization Of Transportation. 
under [Also H.R. 55791 
Com- Railroad Employment — 
rove Stabilization. 
P H.Res.39 | Railroad Equipment. . 
til Railroad Holding Companies. 
un 

















* Included in S. 2009. 
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H. R. 


SuBJECT 


Status In 
Senate 


Status In 
House 





4041 


6369 
285, 2004 


7525 


2298 
4318,7059 
3750 


2313 
4089,7137 
3754,7333 








Railroad Investments — Control. 
(Sub. for S. 2610] 

Railroad Reorganizations. 

R. R. Retirement—War Service 
And Disability. 

[Also H. R. 2966, H. R. 3651, 
H. R. 4323, H. R. 7482] 

a Retirement—Compulsory at 
5. 

R. R. Retirement—Death Benefits. 

R. R. Retirement—Former Em- 
ployees. 

R. R. Retirement—Full annuity 
60/30 Yrs. 

R. R. Retirement — Disability — 
10/20 Yrs. 

R. R. Retirement—Minimum An- 
nuity. 

R. R. Retirement—Separated From 
Service. 

R. R. Retirement—Disability Re- 
tirements. 

R. R. Retirement—Years of Ser- 
vice. 

Refrigerator Cars—Use Of. 

Section 204 Transportation Act 
Amendment. 

State Commissions—Allowances. 

Through Routes. 

Transit Privileges — Discrimina- 
tion. 

Transportation Problems— 
Investigation. 

Travel in U. S—To encourage. 

Water Carriers—Regulation. 


Passed 


Passed 
Hgs. 





Hgs. 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 














3.1 was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 


4. (For those admitted under Paragraph (a) ). I was admitted to practice as an 
attorney at law by the Court of 


5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 








(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist and March 
Ist, $6.00. If filed between March 3lst and September 30th, $3.00. 


- 





